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DELEGAT ITS - NON P®TEST DELEGARE

The adm i n i s t ra t i ve l aw wh i ch has grown up around the
La t i n max i m de l ega tus non po t es t de l egare , a de l ega t e may no t
re -de l ega t e , dea l s w i th the ext en t to wh i ch an au thor i t y may
perm i t ano ther to exerc i se a d i scre t i on en t rus t ed by a s t a tu t e to
i t se l f . The max i m i s der i ved f rom and i s mos t f requen t l y app l i ed
i n ma t t ers re l a t i ng to pr i nc i pa l and agen t bu t i t i s no t con f i ned
there to ; i t i s bas i c i n adm i n i s t ra t i ve l aw , the l aw re l a t i ng to
d i scre t i ons con f er red by st a tu t e . The max i m does no t s t a t e . a
ru l e o f l aw ; i t i s " a t mos t a ru l e o f cons t ruc t i on " and i n app l y i ng
i t to a s t a tu t e " there , o f course , mus t be a cons i dera t i on o f the
l anguage o f the who l e enac tmen t and o f i t s purposes and ob j ec t s " . 2
As . a ru l e o f cons t ruc t i on for a sec t i on i n the s t a tu t e wh i ch con f ers

,a d i scre t i on on an au thor i t y named there i n , the max i m app l i es :
to an au thor i t y empowered to l ay down genera l ru l es ( l eg i s l a t i ve
power ) ; ' to an au thor i t y empowered to dec i de a par t i cu l ar i ssue
a f f ec t i ng the r i gh t s o f an i nd i v i dua l , be i t a mag i s t ra t e , a mun i c i pa l
au thor i t y , a war t i me con t ro l l er or a m i n i s t er o f the Crown ( j ud i c i a l
and quas i j ud i c i a l power ) ; ' to an au thor i t y empowered to de t er -
m i ne whe ther l ega l proceed i ngs sha l l or sha l l no t be i n i t i a t ed
aga i ns t an i nd i v i dua l ; ' and even to an au thor i t y empowered to
do an ac t i nvo l v i ng the exerc i se o f prac t i ca l l y no d i scre t i on , such
as a u t i l i t y company opera t i ng under a char t er , ' and a person
serv i ng a d i s t ress war ran t , 7

 

I t app l i es , i n shor t , to a l l persons
who are empowered by st a tu t e to do any th i ng .

 

I ts mos t i mpor t -
an t app l i ca t i on , however , i s to au thor i t i es wh i ch are by st a tu t e
empowered to exerc i se d i scre t i ons a f f ec t i ng the r i gh t s and i n t eres ts
o f the pub l i c , and i t i s th i s aspec t o f i t tha t w i l l be dea l t w i th here .

The max i m dea l s w i th " de l ega t i on " by an au thor i t y o f i t s
s t a tu tory d i scre t i on . Wha t i s " de l ega t i on " ? " De l ega t i on , as
the word i s genera l l y used , does no t i mp l y a par t i ng w i th powers
by the person who gran t s the de l ega t i on , bu t po i n t s ra ther to

i The con t rary s t a t emen t o f R i n f re t and Taschereau JJ. in Re f erence
re Regu l a t i ons re Chem i ca l s , [1943] 1 D . L . R . 248 , 261 , i s i ncor rec t ; Hudson
J. a t pp . 275-276 o f the same case cor rec t l y s t a t es the l aw .z Per Hudson J. a t p . 276 o f the case c i t ed above .

8 See such cases as Hodge v . The Queen (1883) , 9 App . Cas. 117 ; Re Behar i
La l , 13 B . C . R . 415 ; Geragh t y v . Por t er [1917] New Zea l and Law Repor ts 554 .a See such cases as Caud l e v. Seymour , 113 E . R . 1372 ; R . v . S t epney ,
[1902] 1 K . B . 317 ; M i l l s v . London Coun t y Counc i l , [1925] 1 K . B . 213 ;
Fow l er (John) & Co . (Leeds) v. Duncan , [1941] Ch . 450 ; R . v . Ch i sw i ck Po l i ce
Super i n t enden t , [1918] 1 K . B . 578 .

6 See such cases as Ky l e v. Barbor (1888) , 58 L . T . 229 ; F i r th v. S t a i nes ,
[189712 Q . B . 70 ; R . v . Ha l ke t t , [1910] 1 K . B . 50 .

6 See such cases as Ecc l es Corpora t i on v. Sou th Lancash i re Tramways Com-
pany , [1910] 2 Ch . 263 and Spur l i ng v. Dan to f t , [1891] 2 Q . B . 384 , 392 .

7 Symonds v . Kur z (1889) , 61 L . T . 559 , 560 , per F i e l d J .
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the con f er r i ng o f an au thor i t y to do th i ngs wh i ch o therw i se tha t
person wou l d have to do h i mse l f . . . . i t i s never used by l ega l
wr i t ers , so f ar as I am aware , as i mp l y i ng tha t the de l ega t i ng
person par ts w i th th i s power i n such a way as to denude h i mse l f
o f h i s r i gh t s . " ' The f ac t tha t the au thor i t y named i n the s t a tu t e
has and re t a i ns a genera l con t ro l over the ac t i v i t i es o f the person
to whom i t has en t rus t ed the exerc i se o f i t s s t a tu tory d i scre t i on
does no t , there fore , save i t s ac t o f so en t rus t i ng to h i m the d i s-
cre t i on f rom be i ng " de l ega t i on " and so f a l l i ng w i th i n the amb i t
o f the max i m . I f , however , the au thor i t y exerc i ses such a
subs t an t i a l degree o f con t ro l over the ac tua l exerc i ses o f the
d i scre t i on so en t rus t ed tha t i t can be sa i d to d i rec t i t s own m i nd
to i t , there i s i n l aw no " de l ega t i on " and the max i m does no t
app l y .

 

A prov i nc i a l l eg i s l a ture wh i ch , be i ng empowered by the
B . N . A . Ac t to l eg i s l a t e on " proper ty and c i v i l r i gh t s w i th i n the
Prov i nce " perm i t s a comm i ss i on to make regu l a t i ons a f f ec t i ng
t averns ;9 the Governor i n Counc i l who , be i ng empowered by
the War Measures Ac t to " make . . . such . . . regu l a t i ons as he
may by reason o f the ex i s t ence o f . . . war . . . deem necessary
or adv i sab l e for the . . . de f ence . . . o f Canada " perm i t s the
Con t ro l l er o f Chem i ca l s to make regu l a t i ons a f f ec t i ng chem i ca l s ; 10
a comm i t t ee wh i ch hands over i ts s t a tu tory powers to one o f the i r
number to be exerc i sed accord i ng to h i s own una i ded j udgmen t ; "
a mun i c i pa l counc i l wh i ch , be i ng empowered by st a tu t e to award
compensa t i on , adop t s f rom the Treasury a s t andard o f compen-
sa t i on and does no t app l y i ts own j udgmen t to the amoun t i t w i l l
g i ve ; 12 a l l these are de l ega t i ng the i r powers and the ques t i on
then i s " Does the Ac t express l y or i mp l i ed l y perm i t such

de l ega t i on " ?

A war t i me con t ro l l er who appo i n t s someone to ass i s t h i m i n
car ry i ng ou t h i s du t i es bu t does no t au thor i ze h i m to exerc i se
any o f h i s powers , " and a M i n i s t er o f Jus t i ce who s i gns an order
suppress i ng s newspaper bu t ac t s , i n accordance w i th ord i nary
depar tmen t a l prac t i ce , no t o f h i s own know l edge bu t on the

, Hu th v. C l arke (1890) , 25 Q . B . D . 391 , 395 , per W i l l s J.

 

Th i s case
he l d , there fore , tha t the execu t i ve comm i t t ee o f a l oca l au thor i t y wh i ch ,
ac t i ng under a sec t i on perm i t t i ng i t to " de l ega t e " i t s powers to a sub-com-
m i t t ee , had so de l ega t ed them , d i d no t thereby prec l ude i t se l f f rom con-
t i nu i ng to exerc i se i t se l f the powers de l ega t ed by i t .

a Hodge v. The Queen (1883) , 9 App . Cas. 117 ; Shannon v. Lower Ma i n-
l and Da i ry Produc t s Board , [1938] A . C . 708 .

i o Re f erence re Regu l a t i ons re Chem i ca l s , [19431 1 D . L . R . 248 .
11 Cook v. Ward (1877) , 2 C . P . D . 255 .

R. v . S t enney , [19021 1 K . B . 317 .
13 Fow l er (John) & Co . (Leeds) v. Duncan , [1941] Ch . 450 .
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recommenda t i on o f h i s subord i na t es l4 are no t de l ega t i ng the i r

powers and no fur ther ques t i on ar i ses. A coun t y counc i l wh i ch
i s empowered to gran t mov i e l i cences " on such t erms and con-
d i t i ons . . . as the Counc i l may by the respec t i ve l i cences
de t erm i ne " de l ega t es i ts powers i f i t i nser ts a cond i t i on " tha t
no f i l m be shown wh i ch has no t been cer t i f i ed for pub l i c exh i b i t i on
by the Br i t i sh Board o f F i l m Censors " , " bu t does no t de l ega t e
them i f i t adds there to a r i der reserv i ng to . . i t se l f the r i gh t to
d i spense w i th tha t cond i t i on . " . A l oca l au thor i t y - wh i ch i s re -
qu i red by st a tu t e to " approve " the ac t s o f one - o f i t s comm i t t ees
or o f f i cers de l ega t es i ts powers and so does no t " approve " i f i t
passes a reso l u t i on a l l ow i ng them to dec i de any ma t t er i ndepend-
en t l y o f the au thor i t y and requ i r i ng them on l y to repor t quar t er l y
the number o f cases dec i ded ; l ' i t does no t de l ega t e i t s powers
and so does . " approve " i f i n a. par t i cu l ar case the comm i t t ee or
o f f i cer has dec i ded . a ma t t er i ndependen t l y o f - the au thor i t y . and
the au thor i t y l a t er ra t i f i es the dec i s i on bu t w i thou t i nqu i r i ng
i n to i t . ! "

 

.

 

.

 

. . . . .

When i s de l ega t i on perm i ss i b l e?

 

The answer to th i s ques t i on
depends en t i re l y ' on the ' i n t erpre t a t i on o f the s t a tu t e wh i ch
éon f ers ' the d i scre t i on .

 

' d i scre t i on con f er red " by st a tu t e : i s
pr i ma f ac i e i n t ended to be exerc i sed by the au thor i t y on wh i ch
the -s t a tu t e has con f er red i t " and by no o ther ' -au thor i t y , bu t , th i s
i n t en t i on may be nega t i ved by any con t rary i nd i ca t i ons found
i n the l anguage , scope or_ : ob j ec t_o f - the s t a tu t e ; to pu t the ma t t er
i n ano ther . Way , the word . " persona l l y " _ i s to , be . read . i n to the
s t a tu t e a f t er . the ; name o f the au thor i t y on wh i ch the d i scre t i on
i s con f er red un l ess , the . l anguage , scope or ob j ec t o f the s t a tu t e
shows tha t the words " or any person au thor i zed by i t " are to . be
read there i n to i n i t s , p l ace . Th i s pr i ma f ac i e ru l e o f cons t ruc t i on
dea l i ng w i th . . . de l ega t i on ~ i s der i ved i n par t , f rom the , " l i t era l " ru l e
o f cons t ruc t i on , i n par t f rom the po l i t i ca l theory known as " the
ru l e o f l aw , " and i n par t f rom the presump t i on tha t the nam i ng
o f a person to exerc i se some d i scre t i on i nd i ca t es tha t he was
de l i bera t e l y se l ec t ed because o f some ap t i tude pecu l i ar to h i mse l f .
The l i t era l ru l e o f cons t ruc t i on prescr i bes tha t no th i ng i s to be
added to a s t a tu t e . un l ess there are adequa t e grounds to j us t i f y
the i n f erence tha t the l eg i s l a ture i n t ended some th i ng wh i ch i t

14 Yasnd v. Lc i po i n t e , [1940] 3 D . L . R . 204 ; R . v. Ch i sw i ck Po l i ce Super -
i n t enden t , [1918] 1 K . B . 758 (Secre t ary o f S t a t e s i gn i ng depor t a t i on order i n
f ac t i ssued by a c i v i l servan t ) i s to the same e f f ec t .

i s E l l i s v. Dubowsk i , [1921] 3 K. B . 621 .
I s M i l l s v. L. C . C . , [19251 1 K. B . 213 .
i t H i gh v. B i l l i ngs (1903) , 67 L. T . 550 .
18 F i r th v. S t a i nes , [1897] 2 Q. B . 70 .
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om i t t ed to express ; " to read i n the word " persona l l y " adds
no th i ng to the s t a tu t e , to read i n the words " or any person
au thor i zed by i t " does . The " ru l e o f l aw " says tha t , s i nce the
common l aw recogn i zes no d i s t i nc t i on be tween governmen t
o f f i c i a l s and pr i va t e c i t i zens , a l l be i ng equa l be fore the l aw , no
o f f i c i a l can j us t i f y i n t er f erence w i th the common l aw r i gh t s o f
the c i t i zen un l ess he can po i n t to some s t a tu tory prov i s i on wh i ch

express l y or i mp l i ed l y perm i t s h i m to do so ; to po i n t to a prov i s i on
j us t i f y i ng i n t er f erence by A does no t , o f course , j us t i f y i n t er f erence
by B . The presump t i on tha t the person named was se l ec t ed
because o f some ap t i tude pecu l i ar to h i mse l f requ i res the au thor i t y
named i n the s t a tu t e to use i t s own pecu l i ar ap t i tude and forb i ds
i t to en t rus t i ts s t a tu tory d i scre t i on to ano ther who may be l ess
ap t than i t , un l ess i t i s c l ear f rom the c i rcums t ances tha t some
reason o ther than i t s ap t i tude d i c t a t ed the nam i ng o f i t to exerc i se
the d i scre t i on .

 

Because , however , the cour ts w i l l read i l y mou l d
the l i t era l words o f a s t a tu t e to such a cons t ruc t i on as w i l l bes t
ach i eve i t s ob j ec t ; because they w i l l , recogn i z i ng the f ac t s o f
modern governmen t , read i l y i mp l y i n an au thor i t y such powers
as i t wou l d norma l l y be expec t ed to possess ; because the presump-
t i on o f de l i bera t e se l ec t i on , s t rong when app l i ed to the case o f a
pr i nc i pa l who appo i n t s an agen t or a t es t a tor who se l ec t s a t rus t ee ,
wears th i n when app l i ed to a s t a tu t e wh i ch au thor i zes some
governmen t a l au thor i t y , some t i mes w i th a f i c t i t i ous name such
as " Governor - i n-Counc i l " or " M i n i s t er o f Jus t i ce " , to exerc i se
a d i scre t i on wh i ch everyone , even the l eg i s l a ture , knows w i l l i n
f ac t be exerc i sed by an unknown under l i ng i n the emp l oy o f the
au thor i t y , the pr i ma f ac i e ru l e o f de l ega tus non po t es t de l egare
w i l l read i l y g i ve way , l i ke the pr i nc i p l es on wh i ch i t res ts , to s l i gh t
i nd i ca t i ons o f a con t rary i n t en t .

Wha t are these i nd i ca t i ons? The pr i ma f ac i e ru l e i s d i s-
p l aced , o f course , by a sec t i on i n the s t a tu t e wh i ch express l y
perm i t s the au thor i t y en t rus t ed w i th a d i scre t i on to de l ega t e
i t to ano ther . " In the absence o f such a prov i s i on , how does
the cour t dec i de whe ther the ru l e i s or i s no t i n t ended to app l y ;
how does i t dec i de whe ther to read i n the word " persona l l y " or
the words " or any person au thor i zed by i t " ? The l anguage o f
the s t a tu t e does no t , ex hypo thes i , he l p i t ; i t i s dr i ven there fore

i t See Maxwe l l , In t erpre t a t i on o f S t a tu t es , 7 th ed . , 12 and such cases as
Ex p . Sharps (1864) , 5 f t . & S . 322 (successor i n o f f i ce i ncapab l e o f ac t i ng) ;
Peeb l es v. Oswa l d tw i s t l e Urban D i s t r i c t Counc i l , (18971 1 Q . B . 384 (s t a tu tory
forum exc l us i ve ) ; L i verpoo l Corpora t i on v . Hope , 11938) 1 K . B . 751 (s t a tu tory
me thod o f en forcemen t exc l us i ve ) .

Zo As i n two we l l known Eng l i sh Ac t s , Educa t i on Ac t , 1921 , sec . 4 (2)
and Emergency Powers (De f ence ) Ac t , 1939 , sec . 1 (3) .
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to the scope and ob j ec t o f the s t a tu t e .

 

Is there any th i ng i n the
na ture o f the au thor i t y _ to wh i ch the d i scre t i on i s en t rus t ed , i n
the s i tua t i on i n wh i ch the d i scre t i on i s to be exerc i sed , i n the
ob j ec t wh i ch i t s exerc i se i s expec t ed to ach i eve to sugges t tha t
the l eg i s l a ture d i d no t i n t end to con f i ne the au thor i t y to the per -
sona l exerc i se o f i t s d i scre t i on? Th i s ques t i on i s answered i n
prac t i ce by compar i ng the pr i ma f ac i e ru l e w i th the known
prac t i ces or the apprehended needs o f the au thor i t y i n do i ng i t s
work ; the cour t i nqu i res whe ther the po l i cy-scheme o f the s t a tu t e
i s such as cou l d no t eas i l y be rea l i zed un l ess the po l i cy wh i ch
requ i res tha t a d i scre t i on be exerc i sed by the au thor i t y named
there to be d i sp l aced ; i t we i ghs the presumed des i re o f the l eg i s-
l a ture for the j udgmen t o f the au thor i t y i t has named aga i ns t
the presumed des i re o f the l eg i s l a ture tha t the process o f govern-
men t sha l l go on i n i t s accus tomed and mos t e f f ec t i ve manner
and where there i s a con f l i c t be tween the two po l i c i es i t de t erm i nes
wh i ch , under a l l the c i rcums t ances , i s the more i mpor t an t .

These propos i t i ons are abundan t l y i l l us t ra t ed by the Canad i an
cases on the de l ega t i on o f l eg i s l a t i ve power . In Hodge v . The
Queen , the Pr i vy Counc i l he l d tha t the On t ar i o l eg i s l a ture cou l d
de l ega t e to a comm i ss i on the power to regu l a t e t averns wh i ch
by the t erms o f the B . N . A . Ac t was g i ven to the l eg i s l a ture ;
the On t ar i o l eg i s l a ture , i t sa i d , was " i n no sense a de l ega t e " ; i t
was Wes tm i ns t er seen through the wrong end o f the t e l escope ;
i t was i n t ended to govern On t ar i o i n the same way as the Br i t i sh
Par l i amen t governed Eng l and ; i t po i n t ed ou t tha t to ho l d o ther -
w i se wou l d para l yze the process o f governmen t i n a prov i nce . 21
In Shannon v. Lower Ma i n l and Da i ry Produc t s Board , where i t
was argued tha t a prov i nc i a l l eg i s l a ture cou l d . no t de l ega t e i t s
power to l eg i s l a t e excep t as to de t a i l s , the Pr i vy Counc i l coun t ered
w i th a re f erence to the everyday prac t i ce o f twen t i e th cen tury
l eg i s l a tures and sa i d tha t " i t i s unnecessary to t ry to enumera t e
the i nnumerab l e occas i ons on . wh i ch Leg i s l a tures , Prov i nc i a l ,
Dom i n i on and Imper i a l have en t rus t ed var i ous persons and
bod i es w i th s i m i l ar powers to those con t a i ned i n th i s Ac t " ?2
In the f a l l o f 1943 the ques t i on arose whe ther the Governor - i n-
Counc i l cou l d de l ega t e to war t i me boards and con t ro l l ers the
power con f er red upon h i m by sec t i on 3 o f the War Measures Ac t
" . to make . . . . . such . . . . regu l a t i ons as he may by reason o f
. . . war . . . deem necessary or adv i sab l e - for the . . . de f ence
. . . . o f Canada . " An On t ar i o Coun t y Cour t Judge dec i ded
tha t he cou l d no t ; " for one mus t rea l i ze tha t the Governmen t o f

21 (1883) , 9 App . Cas . 117 .
22 [19381 A . C . 708 , 713 .
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Canada canno t go on w i thou t the de l ega t i on o f w i de l eg i s l a t i ve
au thor i t y to the execu t i ve , bu t one mus t a l so rea l i ze tha t de l ega -
t i on canno t deve l op to the ext en t . tha t our democra t i c governmen t
b l ossoms i n to a bureaucracy or a d i c t a torsh i p " . - ' a The Supreme
Cour t o f Canada reso l ved th i s con f l i c t o f po l i c i es i n the oppos i t e
d i rec t i on and he l d o therw i se . Ch i e f Jus t i ce Du f f succeeded i n
sa t i s f y i ng h i mse l f tha t the words o f sec t i on 3 au thor i zed de l ega t i on ,
bu t the o ther Judges he l d the pr i ma f ac i e ru l e aga i ns t de l ega t i on
to be d i sp l aced no t by the words bu t by the c i rcums t ances o f the
Ac t . R i n f re t J . , for i ns t ance , equa t ed the war t i me re l a t i onsh i p
o f the Governmen t and the Par l i amen t to the peace t i me re l a t i on-
sh i p o f a prov i nc i a l l eg i s l a ture to the Imper i a l Par l i amen t and so
conc l uded tha t for the dura t i on o f the war the Governmen t was
i n t ended to be a Par l i amen t i n m i n i a ture to wh i ch , i n accordance
w i th Hodge v . The Queen , the max i m wou l d no t even app l y. 24
Kerw i n J . re f er red to " the purpose and i n t en t o f the Ac t wh i ch
was to p l ace i n the hands o f the Governor -Genera l i n Counc i l a l l
poss i b l e power i n order tha t the war shou l d be car r i ed to a success-
fu l conc l us i on " 21 Hudson J . sa i d tha t " i n the l i gh t o f the necess i ty
for de l ega t i on and wha t took p l ace dur i ng the l as t war . . . . I
th i nk i t mus t be he l d tha t the Governor i n Counc i l has the power
to de l ega t e to o thers the per formance o f such du t i es as has been
done i n the presen t case . " " In each o f these cases the cour ts
se t abou t i n t erpre t i ng the s t a tu t e the same way ; they adm i t t ed the
pr i ma f ac i e ru l e , ba l anced aga i ns t i t the i r know l edge o f the
prac t i ce o f governmen t through subord i na t e agenc i es . and the i r
apprec i a t i on o f the i mposs i b i l i t y o f ach i ev i ng the purpose o f the
Ac t w i thou t i t , we i ghed the con f l i c t i ng po l i c i es i n the ba l ance
and came to a conc l us i on .

The same t echn i que i s to be observed i n the Eng l i sh cases
dea l i ng w i th l oca l au thor i t i es . May a l oca l san i t ary au thor i t y ,
whose approva l to the i n i t i a t i on o f nu i sance proceed i ngs i s requ i red
by the s t a tu t e , perm i t i t s i nspec tor to dec i de for h i mse l f whe ther
they sha l l be i n i t i a t ed or no t and then , a f t er he has i n i t i a t ed them ,
ra t i f y h i s ac t by subsequen t forma l approva l ? In such a case
the cour t ba l ances the cons i dera t i on tha t " i t i s i mpor t an t tha t
( the au thor i t y) shou l d exerc i se a d i scre t i on i n each case and i t
i s no t enough tha t ( the i nspec tor ) does wha t he p l eases and then
re l i es on h i s ac t s be i ng a f t erwards approved by the au thor i t y " 2z

23 Rex v . Ho l mes , [1943] 1 D . L . R . 241 247 .
24 Re f erence re Regu l a t i ons re Chem i ca l s ,

 

[1943] 1 D . L . R . 248 a t pp .
269-261 .

2s Ib i d , a t p . 272 .
26 Ib i d , a t p . 278 .
27 Bowyer , Ph i l po t t & Payne , L i m i t ed v. Ma ther , [1919] 1 K . B . 419 429 ,

per Avory J .
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aga i ns t the cons i dera t i on tha t " i n prac t i ce ( the au thor i t y) are
probab l y sa t i s f i ed by the repor t o f the i r med i ca l o f f i cer , and I
do no t suppose tha t they ever go to the prem i ses for the purpose
o f sa t i s f y i ng themse l ves (o f the ex i s t ence o f a nu i sance ) " . " The
po l i cy - o f ma i n t a i n i ng the exerc i se by the san i t ary au thor i t y
named o f the d i scre t i on en t rus t ed to i t i s here ba l anced aga i ns t
the , po l i cy o f ma i n t a i n i ng the es t ab l i shed prac t i ce whereby the
rea l bus i ness o f san i t ary governmen t i s car r i ed on by the i n-
spec tor . , Mus t an i nspec tor o f nu i sances , who i s by , s t a tu t e
empowered to " procure any samp l e o f . food . . . . . and i f he suspec t
the same to have been so l d to h i m con t rary to any prov i s i on o f
th i s Ac t " to send i t to the d i s t r i c t ana l ys t and therea f t er to t ake
proceed i ngs to recover a pena l t y , go i n person to the s tore and
" persona l l y procure " a samp l e? In Horder v. Sco t t , " the cour t .
re j ec t ed the argumen t_ tha t on l y a compe t en t person , v i z . , the
i nspec tor o f nu i sances , was i n t ended by the s t a tu t e to procure
the samp l e and based i t s dec i s i on on the ground tha t " i nspec tors
o f nu i sances . . . . have numerous du t i es to per form , and i f
we he l d tha t to procure a samp l e under s. 13 , the i nspec tor mus t
persona l l y , v i s i t the shop , we shou l d l i m i t the opera t i on o f a . very-
bene f i c i a l Ac t . "

 

Here aga i n may be observed the same ba l anc i ng
o f the same po l i c i es .

 

Fur ther i l l us t ra t i on f rom the f i e l d o f l oca l
governmen t wou l d be t ed i ous " ' and th i s d i scuss i on w i l l be con-
c l uded by re f er r i ng to a case where i t was he l d tha t the Genera l
Med i ca l Counc i l cou l d no t de l ega t e to an execu t i ve comm i t t ee
i t s power to d i sc i p l i ne den t i s ts.

 

Farwe l l J . there though t tha t a
power . o f such i mpor t ance to the den t i s t d i sc i p l i ned and to the
den t a l pro f ess i on as a who l e shou l d rema i n w i th the who l e counc i l
and tha t the conven i ence o f sw i f t ac t i on through a comm i t t ee ,
and the f ac t tha t the s t a tu t e i t se l f prov i ded tha t " The Genera l
Counc i l sha l l . . . . have power to ac t by an execu t i ve comm i t t ee
o f the , Counc i l " , were no t enough to t i p the ba l ance aga i ns t the
app l i ca t i on o f the pr i ma f ac i e ru l e . "

The t i me has now come to sum . up .

 

The max i m de l ega tus
non po t es t de l egare enunc i a t es a ru l e o f cons t ruc t i on for i n t erpre t i ng
s t a tu t es . wh i ch con f er upon governmen t a l au thor i t i es the power
to dec i de ques t i ons a f f ec t i ng the r i gh t s o f the pub l i c ; i t app l i es to .
a l l . t ypes o f au thor i t y , cen t ra l , l oca l or pro f ess i ona l , and a l l t ypes

23 R . v . Chapman , ex par t e Ar l i dge , [191812 K . B . 298 , 307 , per Avory , J.
29 (1880) , 5 . Q . B . D . 552 , 556 , per F i e l d J.

 

See a l so Ty l er v . Da i ry Supp l y
(1908) , . 98 L . T . 867 , where the argumen t re j ec t ed i n Horder v. Sco t t i s forc i b l y

pu t by the Cour t bu t aga i n re j ec t ed .
31 Re f erences may be made to s i m i l ar ba l anc i ng o f the two con f l i c t i ng

po l i c i es i n H i gh v . B i l l i ngs (1903) , 67 L . T . 550 , and F i r th v . S t a i nes , [18971
2 Q . B . 70 .

31 Genera l Med i ca l Counc i l v . Un i t ed K i ngdom Den t a l Board , [19361Ch . 41 .
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o f d i scre t i on , l eg i s l a t i ve , j ud i c i a l , quas i - j ud i c i a l and adm i n i s-
t ra t i ve . The ru l e o f cons t ruc t i on prescr i bes tha t to any st a tu t e

wh i ch con f ers a d i scre t i on upon a named au thor i t y , the word
" persona l l y " shou l d be added a f t er the name o f the au thor i t y.
Where an au thor i t y , a l though en t rus t i ng to i t s emp l oyees the
t ask o f exerc i s i ng the d i scre t i on i n the f i rs t i ns t ance . re t a i ns
none the l ess such a subs t an t i a l degree o f con t ro l over the ac tua l
exerc i se by them o f the d i scre t i on so en t rus t ed tha t i t can be sa i d
to d i rec t i t s own m i nd to i t , the au thor i t y i s exerc i s i ng the d i s-
cre t i on persona l l y and there i s no de l ega t i on . Where , however
the con t ro l exerc i sed by the au thor i t y over the ac tua l exerc i se
o f the d i scre t i on by i ts emp l oyees i s absen t or f a l l s shor t o f be i ng
subs t an t i a l the au thor i t y does no t exerc i se the d i scre t i on person-
a l l y and i s de l ega t i ng i t s powers ; i t then becomes necessary to
turn back to the s t a tu t e and i nqu i re whe ther i ts l anguage , scope
or ob j ec t i s such as to d i sp l ace the pr i ma f ac i e ru l e o f cons t ruc t i on .
To de t erm i ne whe ther i n p l ace o f the word " persona l l y " the
words " or any person aù thor i zed by i t " shou l d be read i n to the
s t a tu t e and thus perm i t the de l ega t i on , the cour t we i ghs the
i mpor t ance o f ma i n t a i n i ng i n the par t i cu l ar s i tua t i on the po l i cy
o f requ i r i ng the named au thor i t y to exerc i se the d i scre t i on i t se l f
aga i ns t the i mpor t ance o f ma i n t a i n i ng i n the par t i cu l ar s i tua t i on
the es t ab l i shed procedure fo l l owed by the au thor i t y , and o f
fur ther i ng the mos t conven i en t me thod o f ach i ev i ng the ob j ec t
o f the Ac t .

 

As i n a l l cases where the dec i s i on turns on a cour t ' s
es t i ma t e o f the compara t i ve va l ue o f two con f l i c t i ng po l i c i es i t
i s no t easy to pred i c t wha t a cour t w i l l do w i th the i ns t an t case ,
bu t i t i s wor th remark i ng tha t i n the i r app l i ca t i on o f the max i m
de l ega t es non po t en t de l egare to modern governmen t a l agenc i es
the Cour ts have i n mos t cases pre f er red to depar t f rom the l i t era l
cons t ruc t i on o f the words o f the s t a tu t e wh i ch wou l d requ i re
them to read i n the word " persona l l y " and to adop t such a con-
s t ruc t i on as w i l l bes t accord w i th the f ac t s o f modern governmen t
wh i ch , be i ng car r i ed on i n theory by e l ec t ed represen t a t i ves bu t
i n prac t i ce by c i v i l servan t s or l oca l governmen t o f f i cers , undoub t -
ed l y requ i res them to read i n the words " or any person au thor i zed
by i t . "
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