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CHILDREN OF A LESSER STATE:
SUSTAINING GLOBAL INEQUALITY
THROUGH CITIZENSHIP LAWS

AYELET SHACHAR

I. INTRODUCTION

Imagine a world where there are only five continents. Each rep-
resents a separate political entity. Also assume that in this alterna-
tive world, there is zero human mobility across continent-states.
There are also no class, ethnic, national, cultural, or social con-
flicts in this world, and there is nothing to be gained by tamper-
ing with the existing continent-state structures. In short, there is
no motivation for change or migration in this fully stable world
system. Fach continentstate operates as an autonomous unit
where people live, love, work, and eventually pass away. Assuming
that there are no natural disasters, children and grandchildren
are likely to pursue the same path as their progenitors. In such a
world, it does not matter to which continent-unit a child belongs
because he or she enjoys equal opportunities regardless of the
specific entity into which he or she happened to be born.

When we relax these assumptions to fit them more closely to
the reality of our own world, with its omnipresent social, eco-
nomic, and national struggles—a world where political instabil-
ity, human mobility, and inequality among individuals and na-
tions continue to persist—things begin to look quite different. In
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our world, membership in a particular state (with its specific level
of wealth, degree of stability, and record on human rights) has a
significant impact on the well-being of children, as do govern-
ment decisions that shape marriage and divorce law, welfare enti-
tlement, public education, health care, environmental protec-
tion, investment in infrastructure, national security, and the like.
But perhaps the most dramatic consequences for children’s life-
long prospects follow from the basic determination that any po-
litical community must make: defining which children that polity
views and protects as its “own.”

According to the current governing norms of international
law, countries are free to define the outer limit of the circle of
their citizens.! The right to define who is “inside” and who is
“outside” the political community is rooted in the concept of sov-
ereignty: the exclusive power held by a legitimate government to
exercise its authority over a bounded territory and the perma-
nent population that resides on that bounded territory.? Indeed,
distribution of what Michael Walzer calls “the most important
good” can be seen as the key expression of the power of sover-
eignty: how we distribute membership in our human communi-
ties.? At present, different states have different rules governing
the entry and stay of those defined as “aliens.” However, most
countries make determinations concerning who is automatically
included as a citizen by creating a formal, legal connection be-
tween entitlement to membership and circumstances of birth, thus invit-
ing some children into a world of immense opportunity and con-
demning others to a life with little hope.

Specifically, two legal principles govern the automatic attribu-
tion of citizenship to children: birth to certain parents (jus san-
guinis) or birth in a certain territory (jus soli).* Both the jus soli
and the jus sanguinis principles rely on (and sustain) a prior con-
ception of closure and exclusivity; if everyone had access to the
benefits of full membership in any polity of his or her choice,
then there would be no need to formally distinguish insiders
from outsiders, since both would be able to enjoy the benefits of
citizenship.®

While a growing body of scholarship describes the different
principles involved whenever immigrant populations apply for
political membership, less attention has been paid to principles
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of jus soli and jus sanguinis, which attribute citizenship at birth.
There have also been scholarly efforts to correlate different citi-
zenship regimes with different understandings of national identi-
ties (the “civic-ethnic” divide), yet there is almost no literature
dealing with the understanding of birthright identities. This has
been ignored even though it is the principle that underpins the
decision, for the vast majority of the world’s population, as to
who is entitled to rights, opportunities, and wealth. What is miss-
ing from the current literature is a critical evaluation of how ex-
isting birthright rules contribute to defining and solidifying polit-
ical membership boundaries between peoples and to translating
them into seemingly invisible (and thus uncontroversial) mecha-
nisms for securing the propertylike entitlement of citizenship
and its accompanying benefits to “natural-born” members—at
the expense of excluding all non-right holders from claiming ac-
cess to equivalent entitlements and benefits. National affiliations,
guaranteed or denied on the basis of considerations such as an-
cestral pedigree or the brute and random luck of birthplace,
should no longer be taken for granted, however.°

In this essay, I will risk opening a Pandora’s box by scrutinizing
the connection between birth and political membership in a
given state. We reject heredity as a determining factor in almost
any other admissions criteria (such as those concerning competi-
tive job offers or selective university programs). However, family
ties and birthright entitlements still dominate our imagination
and our laws when it comes to articulating principles for allotting
membership in a state. It is particularly important to reexamine
current citizenship laws in light of the indications that in spite of
economic predictions suggesting that the reduction of national
barriers (e.g., to trade and commerce) would guarantee a larger
slice of the pie to all (including members of the least well-off
countries), the distribution of such global gains is still extraordi-
narily unequal.” If greater disparities in the “wealth of nations”
are indeed the trend of the foreseeable future, then access to the
rights, goods, opportunities, and resources offered to individuals
on the basis of their national political membership may become
more, not less, significant in our increasingly “global” world.®

My motivation in pursuing this discussion is not to call into
question the rights and benefits that children (including those
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born to undocumented migrants) currently enjoy in many demo-
cratic countries. If anything, I would urge an expansion of these
entitlements. But the desire to ensure equality among all chil-
dren who reside within the same polity still does not relieve us of
the moral responsibility to address the basic question of why these
children deserve such entitlements, whereas others are deprived
of them. In posing these questions, I am also not challenging the
important role that families perform in creating a web of rela-
tionships and a context of meaning for their members. This con-
text is often more important than any formal, legal connection
between the child and the state. Instead, my purpose is to show
how membership status (or lack thereof) can exert an impact on
a child’s life chances, particularly in terms of citizenship as an in-
herited entitlement.

The time is ripe for us to reconsider the justifications for al-
lotting citizenship (the basic “right to have rights”) according
to birthright, because such attribution has served too long as a
veil that separates questions about the distribution of power
and wealth from the realm of demos definition. I hope to invoke
such a discussion by recognizing the propertylike qualities of
citizenship status, which secures the ability of its holders to
enjoy a share in specific rights, protections, and wealth-creating
assets held in common by those who count as members, while
excluding all others (i.e., those deemed as “noncitizens” by the
state’s membership rules) from such control powers and use
privileges.

My aim throughout this essay, then, is to destabilize and “de-
naturalize” the entrenched normative concept and legal practice
of allotting full membership in democratic polities on the basis
of birthright ascription, as manifested in existing citizenship
laws. The discussion of these sensitive and topical issues proceeds
in three main steps. First, I introduce the basic principles of
birthright citizenship attribution: jus soli and jus sanguinis. I eluci-
date their basic governing rules, as well as the problems of over-
inclusiveness and underinclusiveness that each principle engen-
ders, drawing on a set of examples taken from recent American,
Canadian, German, and Israeli case law and legislation. This is
followed by a brief exploration of the rules governing naturaliza-
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tion. Second, I explore the prevailing assumption that “civic” and
“ethnic” nations follow fundamentally distinct rules and princi-
ples in allocating membership to their citizens. If this were the
case, we could reasonably expect to find that civic nations allot
membership in their polities on the basis of criteria substantively
different from those of ethnic nations. However, in practice the
supposed distinction between the principles of jus soli (generally
associated with civic nationalism) and jus sanguinis (often de-
scribed as a manifestation of ethnic nationalism) is not borne
out. Like their ethnic counterparts, civic polities tend to resexrve a
privileged place for the criteria of blood and soil--not consent
and choice—in attributing membership to the vast majority of
their permanent members.

Third, 1 examine critically prevalent defenses of the jus soli
and jus sanguinis principles, including arguments premised on
democratic self-governance, administrative convenience, and re-
spect for constitutive relationships and distinct cultural identi-
ties. While we might want to retain some of the insights drawn
from these arguments, they fail to address the detrimental effects
that current membership rules impose on the life chances of in-
dividuals (across national borderlines) “because of birthright’—
involuntary circumstances that none of us control. Ultimately, ex-
tant theories of law and morality fail to provide justifiable
grounds for upholding apportionment criteria of membership
that currently limit the opportunities open to the vast majority of
the world’s population simply on the basis of considerations as
arbitrary as ancestry or birthplace.

In light of my critique of prevalent jus soli and jus sanguinis cit-
izenship rules, the concluding section of this essay offers a more
radical, alternative understanding of the persistence of birthright
citizenship principles. It reconceptualizes membership status in
affluent political communities as a complex form of property
right that perpetuates not only privilege but also access to a dis-
proportionate accumulation of wealth and opportunity, while at
the time insulating these important distributive decisions
(through reliance on birthright) from considerations of justice
and equality.
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II. How DoEks A CHILD BECOME A MEMBER
OF A Porriticar, COMMUNITY?

As stated above, two dominant legal principles govern citizenship
attribution rules in the world today: jus soli and jus sanguinis.

A, Jus Sol

This principle, which originates in the common-law tradition, im-
plies a territorial understanding of birthright citizenship. It rec-
ognizes the right of each person born within the physical jurisdic-
tion of a given state to acquire full and equal membership of that
polity. The present-day jus soli principle finds its basis in the feu-
dal system of medieval England, where “ligeance” or “true and
faithful obedience” to the sovereign was owed by a subject from
birth.’ In the landmark Calvin’s case, decided in 1608, Lord
Coke employed the concept of ligeance to explain the mutual re-
lationship that is created for life between the monarch and all
subjects born in the monarch’s dominion.!! In its modern vari-
ant, jus soli no longer refers to a connection between a monarch
and his or her subjects. Instead, it refers to the political relation-
ship between governments and their citizens. Nevertheless, this
principle continues to emphasize place of birth as the definitive
criterion for allocating or withholding birthright membership. In
its purest form, jus soli is blind to any considerations but birth-
place. Accordingly, any child born under the jurisdiction of a
given polity must automatically acquire citizenship—regardless
of the circumstances of the parents’ entry into the country, their
legal (or illegal) residence, the child’s length of stay in the state,
effective ties to the polity, and so on. The only relevant factor is
the question whether the child was born within the territory over
which the state maintains (or in certain cases has maintained or
wishes to extend) its sovereignty.?

Assuming that the rationale for attributing citizenship on the
basis of territoriality is to serve as a proxy for those who actually
live in a given country, jus soli may prove to be overinclusive. We
repeatedly find in American literature that argues against the
pure application of jus soli the example of a Mexican woman who
crosses the border illegally just as she is about to give birth, in
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order to ensure that her child is born on American soil. In this
way, she secures for her child the advantages of being a U.S. citi-
zen.® The mother might later return to Mexico with her new-
born child, but that does not change the fact that the child is al-
ready entitled to full membership in the U.S. polity."* Criteria
such as residency, need, consent, or effective ties to the polity are
not part of the American jus soli principle. Instead, the arbitrary
fact of birthplace is elevated to an absolute norm: if the accident
of birth occurs within the territory, then that child is one of us; if
not, he or she is a total stranger, an outsider, a noncitizen. Under
these conditions, “[wlho could blame the Mexican mothers for
what they do? . . . [TThey seek to improve the life chances of
their children,” often at considerable cost and risk to them-
selves.!®

From a global welfare perspective, one that weights equally the
capacities and well-being of every person on the globe (whatever
country they reside in), it could even be suggested that this
“abuse” of the American jus soli principle by the Mexican mother
is in fact no abuse at all.!® Such actions improve the odds that at
least some Mexican children might be able to enjoy greater ac-
cess to resources and opportunities (in employment, education,
and the like) that would otherwise be withheld from them simply
because they were born on the “wrong” side of the border."’

At present, however, domestic citizenship laws are clearly not
designed to correspond with a global welfare matrix. Rather, a
main function of these laws is to create a wall that clearly marks
off those who are members from those who are not. These dis-
tinctions are usually articulated as a means to protect and en-
hance the interests of insiders, irrespective of the effects of the
state’s citizenship attribution rules on those deemed “outsiders.”
Canadian immigration law, for example, explicitly states that de-
terminations concerning who belongs are “designed and admin-
istered in such a manner as to promote the domestic and inter-
national interests of Canada”'®—not in a manner to promote the
well-being of the world’s population. Canada is by no means
alone in holding this perspective, which is the sine qua non of
the existing global system of state-based citizenship laws.

Jus soli may lead not only to overinclusiveness, as demonstrated
by the example of the Mexican mother and child, but also to un-
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derinclusiveness. For example, citizenship is withheld from
“alien” children raised in the United States by American families
if they happen to have been born outside the territory. The most
glaring illustration of this problem occurs in the case of foreign-
born adoptees who are brought into this country by their adop-
tive American parents only days or weeks after their birth. Be-
cause of the U.S. territorial-based rule of citizenship attribution,
foreign-born adopted children are not automatically entitled to
citizenship, even if they arrive in their earliest days of infancy and
subsequently spend the rest of their lives in the United States.
Even for children who gain lawful residency status (“green card”
holders), the lack of full membership status has potentially detri-
mental effects, ranging from exclusion from certain educational
loans or federal employment opportunities to the threat of ex-
pulsion from the country.!?

Reliance on a pure jus soli rule therefore carries its own exclu-
sionary and punitive elements. To overcome some of the more
troubling effects of the territoriality principle, the U.S. Congress
recently enacted the Child Citizenship Act.?’ The new act confers
U.S. citizenship automatically and retroactively on certain for-
eign-born children adopted by citizens of the United States. In
other words, the United States now attributes “birthright” citizen-
ship to foreign-born adopted children as if they were born to
American parents. This creates a legal fiction that erases the dis-
tinction between biological and adopted children by introducing
a parentage component (of jus sanguinis) into the otherwise jus
soli-dominated regime of citizenship attribution professed by the
United States.

B. Jus Sanguinis

Complex demarcation patterns also inform the second principle
of birthright attribution of citizenship, jus sanguinis. Unlike jus
soli, however, jus sanguinis does not elevate the first fact of birth-
place into a guiding constitutional principle. Instead, it confers
political membership on the basis of parentage and family links:
it automatically defines children of current members of the
polity as the future citizens of that community. Whereas jus soli is
traditionally followed in most common-law countries, jus sangui-
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nis is the main principle associated with the citizenship laws of
continental European countries.

The modern inception of jus sanguinis came with the
post-French Revolution Civil Code of 1804, which broke away
from the territoriality principle. The French Civil Code held that
as citizens, parents (specifically, fathers) had the right to transfer
their status of political membership to their offspring at birth, re-
gardless of whether the child was born in France or abroad.”
During the Napoleonic period, the concept of attributing mem-
bership on the basis of descent was considered fresh and radi-
cally egalitarian. As Patrick Weil explains, the jus sanguinis princi-
ple broke away from the feudal tradition of jus soli, which linked
subjects to a particular land (and to the lord who held the
land).?* In contrast, jus sanguinis linked citizens to each other
(and to their joined political enterprise) through membership in
the state. Together, they constituted “a class of persons enjoying
common rights, bounded by common obligations, formally equal
before the law.”?® Through codification and imitation, the nine-
teenth century saw the adoption of the jus sanguinis principle by
many other European countries, including Austria, Belgium,
Spain, Prussia, Italy, Russia, the Netherlands, Norway, and Swe-
den.?* European colonial expansion further spread the jus san-
guinis principle to countries outside Europe.?

Today, however, jus sanguinis has exclusionary overtones often
associated with ethnic and national favoritism. It has been argued
that jus sanguinis serves as a camouflage for discrimination
against certain sections of the population by denying them full
access to the rights and benefits of citizenship due to a criterion
they cannot choose or change—their ancestry.*® Under such con-
ditions, jus sanguinis constitutes an unjustifiable system of legal-
ized ascriptive hierarchy. The underinclusiveness feature of jus
sanguinis, namely the situation where not all persons residing
within a territory are eligible to become members because they
do not share the “right” heritage, has led several scholars to asso-
ciate this membership attribution rule with an ethnocultural per-
ception of citizenship.?’

Perhaps the most famous example of perpetual intergenera-
tional exclusion (through jus sanguinis) of long-term permanent
residents from full membership in the polity can be seen in
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German citizenship law (before its reform in 2000).?® Histori-
cally, German citizenship law attributed membership exclusively
on the basis of descent. Noncitizens (and their children) were
thus precluded from becoming citizens. Naturalization was con-
sidered exceptional: it was granted only when the applicant was
considered to be culturally integrated into German society, and
even then only where there was a public interest in approving
such naturalization.®® Thus even long-term permanent residents
born and bred on German soil had no legal right to become full
members of the body politic because of their “bloodline” or lack
thereof. Their noncitizenship was perpetuated over generations
as the result of an unchangeable, inherited status: once the par-
ents were excluded from membership, neither they nor their
children could alter this designation through residency, consent,
or voluntary action, This policy created a class of second- and
third-generation children of immigrants who were deprived of
German citizenship because of their ancestry.

When the long-awaited change in German citizenship law took
effect in 2000, the approximately one hundred thousand chil-
dren born annually in Germany of long-term permanent resi-
dents at last gained the right to acquire German citizenship
based on their birth in the territory. These children automati-
cally acquire provisional membership in the polity (whether or
not their parents might be entitled to gain full access to German
citizenship). By the age of twenty-three, these children must de-
cide whether they wish to keep their German birthright citizen-
ship, on condition that if they are dual citizens, they may retain
their German citizenship only if they give up their second nation-
ality.®? As with the introduction of the Child Citizenship Act in
the United States, which added a component of jus sanguinis to
the American jus soli regime, the new German citizenship law
represents a retreat from a pure model. In this case, the model of
Jus sanguinis is modified by a jus soli component.

The citizenship laws of Germany prior to its modification, ex-
emplified some of the more problematic and blatantly exclusion-
ary impacts of the principle of citizenship attribution through
parentage. However, jus sanguinis need not necessarily correlate
with an ethnocultural conception of political membership. For
instance, if a newly established state has a diverse population,



Children of a Lesser State 355

and each member of that population is recognized as a full citi-
zen upon independence, then their children will count equally as
members through jus sanguinis birthright attribution, regardless
of their parents’ specific ethnic, cultural, linguistic, racial, or reli-
gious backgrounds.?! Even where the “original” political commu-
nity is largely homogeneous, a jus sanguinis citizenship regime
combined with a relatively open immigration and naturalization
policy can lead to the creation of a heterogeneous society, which
in turn may “reproduce” its multiethnicity through a parentage-
based birthright regime.?? Maintaining cultural diversity through
jus sanguinis is therefore not necessarily a contradiction in terms,
although it is not a common use of this membership attribution
system either.

However, like jus soli, jus sanguinis can also lead to overinclu-
siveness. According to a system where citizenship is transmitted
by descent, the offspring of an emigrant parent gains automatic
citizenship at birth to his or her parent’s country of origin, re-
gardless of the family’s effective ties to the society they left be-
hind. Such a child would then count as a full member of the par-
ents’ country, even though the child may never have set foot in
that country and may have no substantive knowledge of its lan-
guage, culture, history, or political structure. Depending on each
country’s specific citizenship laws, such membership may be at-
tributed for only a limited number of generations or in perpetu-
ity.3 Jus sanguinis can therefore lead to a situation where individ-
uals enjoy the good of membership in a polity (and are thus enti-
tled to all the rights and benefits accorded to this status) without
sharing any of its obligations.

A recent illustration of this problem can be found in the case
of Sheinbein, an American adolescent who was accused of a brutal
1998 murder in a Washington, D.C., suburb, who also held Israeli
citizenship though jus sanguinis (his father was an Israeli citi-
zen).3* Sheinbein had lived his whole life in the United States
and had no viable ties to Israel. However, after being named a
suspect in the murder case, he fled to Israel.® The United States
requested his extradition, but according to Israeli law (which
here follows the Continental tradition), a citizen may not be ex-
tradited, not even to stand trial for crimes he is alleged to have
committed in another country. This legal battle soon reached the
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Israeli Supreme Court. Sheinbein’s lawyers argued that the im-
munity from extradition provided by Israeli law was absolute be-
cause it was status based: it required no proof of real or effective
ties to the state once a child gained citizenship by birthright.

In a narrow three-to-two decision, the Court accepted Shein-
bein’s position. However, Chief Justice Aharon Barak (in a mi-
nority opinion) ruled that the rights and protections associated
with citizenship “can be claimed only by a citizen for whom ‘Is-
rael is the center of his or her life and who participates in its life
and joins his or her destiny to that of the country.””* In other
words, the Chief Justice infused an element of genuine, meaning-
ful membership in the polity into the legal understanding of sta-
tus-based entitlement to the right of citizenship. The Sheinbein
saga thus represents the flip side of the inclusiveness principle of
jus sanguinis. Here, a person who had the most tenuous connec-
tion with a society was attributed membership solely because of
the accident of his descent; he then abused this connection to
avoid standing trial in the home country to which he formally
and substantively belonged.

C. Naturalization

The only legal method for acquiring citizenship other than
through birthright is naturalization.? When we speak of natural-
jzation, we refer to the final step in the process of acquiring citi-
zenship after birth. Whereas birthright attribution of citizenship
is, as we have seen, involuntary and ascriptive, naturalization is a
voluntary process. It requires agency, action, and expressed con-
sent by the individual, as well as acceptance by the political com-
munity into which he or she emigrates.

To become eligible for naturalization, a person must first be
legally admitted as a long-term resident into another polity. In a
world of regulated borders, this may prove harder than is com-
monly thought: each polity is obliged to allow entrance only to its
own citizens. An “outsider” has no similar right.*® Global inequal-
ity patterns also make their mark here: citizens of countries per-
ceived to be poorer or less stable are often subjected to more
stringent requirements when they seek admission to more afflu-
ent countries.®* These inequalities are felt even when the out-
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siders are seeking temporary entrance rights only, let alone per-
manent residence status.*!

A person seeking to establish lawful permanent residency in
another country must apply for immigration status with the rele-
vant state authority (e.g., the Immigration and Naturalization
Service [INS] in the United States). Such an application gener-
ally requires the provision of detailed information to the host
country about one’s finances, education, family, and other per-
sonal matters. It also involves a medical examination by a state-
approved doctor and often requires that applicants undergo an
intrusive interview before obtaining an immigration visa. Even
then, the final decision concerning acceptance or rejection of
one’s permanent residency status occurs at the point of entry,
namely the border itself, where an immigration official still has
the discretion to deny such status.

Each country imposes a further set of requirements on per-
sons who wish to take up membership in its political community
but who are not natural-born members. In the United States, for
example, the most basic requirement for naturalization is that
the applicant must have been admitted as a legal permanent resi-
dent—that is, the applicant must first pass thorough the initial
“gate” of screening by the country’s immigration officials.*? How-
ever, gaining permanent residency status is not enough. The ap-
plicant must also have resided continuously in his or her polity of
choice for several consecutive years (the United States currently
follows a five-year rule, whereas Canada requires only three years
of permanent residency before it will consider applications for
adjustments of status).* If the foreign-born person seeking natu-
ralization is a spouse of a citizen (i.e., the “outsider” is already in-
volved in a legally recognized relationship with an “insider”),
then the continuous residency requirement is usually reduced in
length, This once more shows the significance of family ties in
gaining access to membership in the body politic, this time in re-
lation to a chosen partner, rather than a biological (or adopted)
child.

Persons who seek to naturalize without resting their case on
family ties must qualify independently for naturalization. As
such, they must be at least eighteen years of age. They must also
establish their legal residency and physical presence in the coun-
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try and demonstrate a basic knowledge of their new home coun-
try’s language, political system, and forms of government. In
Canada, would-be citizens must also prove that they have no
criminal convictions for indictable offenses. In the United States,
the more vaguely defined requirement of “good moral character”
must be demonstrated by the applicant. While these require-
ments are not always simple or straightforward, naturalization
operates as an “as-of-right” system in both countries.* That is,
once the applicant has met these requirements, state officials
have little discretion to decline a request for naturalization.

But not all countries follow the as-of-right model. Most Euro-
pean countries follow much stricter policies concerning full ac-
cess to the commonly held resource of citizenship. This more re-
strictive approach may translate into longer residency require-
ments before gaining eligibility for naturalization (such as eight
or ten years versus three or five years; a higher degree of lan-
guage competency; proof of economic self-sufficiency; and, in
most cases, a “deeper” integration of the newcomer into the host
society). More importantly, even when these requirements are
met, the immigrant still has no guaranteed right to citizenship.
Instead, the state maintains full discretion over whether to confer
or decline access to membership whenever a non-native-born
person seeks to acquire (through naturalization) what she failed
to gain at birth: entitlement to share in the political community.
The naturalization process usually culminates in a symbolic pub-
lic ceremony where applicants pledge allegiance to their new
home country and salute its flag.*® In certain polities, they must
also renounce their previous citizenship, Taken together, these
acts are designed to mark the immigrant’s “rebirth” into a new
political community.

Naturalization, then, serves as a procedure for the acquisition
of membership in the state for those who were not born into it.
Unlike a natural-born citizen, however, the immigrant is carefully
monitored before he or she actually acquires the valued prize of
citizenship. In theory, naturalization might be viewed as an ideal
route for allowing human mobility and choice, overcoming many
of the problems ingrained in the concept of birthright citizen-
ship. Yet we have just seen how selective this process is in practice
and how value laden it inevitably becomes. Moreover, the statis-
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tics concerning the number of people who actually acquire mem-
bership in the state through the consensual process of naturaliza-
tion rather than birthright are themselves enlightening. The lat-
est figures published by the United Nations Population Division
show that only a minuscule percentage of the world’s population
has managed to acquire citizenship through naturalization: less
than 2 percent.* While the figures do not reveal the causes for
this low rate of voluntary membership acquisition, they clearly es-
tablish that in the world today the vast majority of people still ac-
quire citizenship as a function of passive birthright and not as a
result of active adult consent.

III. Civic AND ETHNIC NATIONALISM:
THE POWER oF FALSE DICHOTOMIES

As we have seen, both jus soli and jus sanguinis base legal and po-
litical decisions with farreaching implications on details of the
same event—birth. The territorial principle asks where the child
was born and, on the basis of this criterion, determines eligibility
for citizenship status. The parentage principle investigates the
child’s family lineage as the basis for full membership. In light of
the brief legal survey offered in the previous section, and assum-
ing that we accept the proposition that citizenship is an impor-
tant good that may dramatically affect a child’s life prospects, we
must still ask: What, if anything, justifies the intimate alliance be-
tween birthright and political membership?

One way to approach this question is to reevaluate the well-es-
tablished distinction between “civic” and “ethnic” nationalism,*’
Civic nationalism, it is argued, refers to a political community of
equals that is created by the free consent of the governed.*® Ac-
cordingly, inclusion in the state must rest on individual choice to
become a member of the polity. Those who are governed must
have equal access to political participation and an equal right to
determine how sovereign power is exercised.®

Ethnic nationalism, on the other hand, reflects an under-
standing of the political community as a natural order, where a
citizen’s attachment to a specific political community is inher-
ited, not chosen. This attachment provides the ties that connect
the past to the future, permitting the community to preserve its
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distinct cultural or national character. Citizenship, by this ac-
count, establishes a legal mechanism for a society to achieve re-
generation—passing down a legacy from one generation to an-
other, while asserting a link back into time immemorial and for-
ward into an indefinite future.’®.

With this typology in mind, we might expect to find two very
different legal procedures for establishing membership in these
two different types of political communities. In a civic nation, we
might expect choice and consent to play a key role in the acquisi-
tion of membership. In an ethnic nation, on the other hand, we
might expect intergenerational continuity to play a more central
role in the reproduction of the collective. Here, ascriptive mem-
bership attribution rules that express the idea of citizenship as an
inherited status are predictable. These rules reflect a logically
consistent manifestation of a “diachronic” dimension of nation-
hood that privileges the children of current members (at the ex-
pense of all others) by automatically entitling them to participate

in their forebears’ political enterprise.

" However, the idea of allocating resources and opportunities,
including citizenship itself, on the basis of a natural lottery is at
odds with the central notion of civic nationalism, which stresses
the value of choice by the governed. But counter to what liberal
theory might lead us to predict, even countries that are viewed as
archetypes of the civic model (such as the United States and
Canada) fail to establish choice and consent as the guiding prin-
ciples for their citizenship laws. Recall that the U.S. Constitu-
tion’s Fourteenth Amendment proclaims that “[a]ll persons born
or naturalized in the United States, and subject to the jurisdic-
tion thereof, are citizens of the United States and of the State
wherein they reside.” Similarly, section 3 of the Canadian Citizen-
ship Act ascends any person “born in Canada” to full member-
ship status.”® In contrast, both Canada and the United States do
not open their borders to all persons who voluntarily consent to
the authority of their democratic governments, nor do they
admit as members all those who deeply identify with their politi-
cal ideals of freedom and liberty. Instead, just like ethnic nations,
they too acquire the vast bulk of their population through inher-
ited membership entitlement rather than individual merit or
adult consent.
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While one might argue that these civic nations follow
birthright citizenship rules on the pragmatic grounds of public
choice considerations, such as the reduction of transaction costs
(in terms of relocation and resettlement, democratic education,
and so on), rather than on normative grounds, it would be diffi-
cult to defend the argument that a basic manifestation of sover-
eignty (determining “who belongs”) is indeed determined in this
fashion. Moreover, it is hard to sustain the public-choice line of
argument when we take into consideration the global welfare ma-
trix. For example, it is estimated that the removal of limitations
on the free movement of persons across national borders would
result in a net doubling of the annual GNP worldwide and that
an optimal migration policy (according to neoclassical economic
theory) would be not to have one at all.?2

Still, it might be argued that birth is a relevant criterion (even
in a world fraught with deep inequality) as long as it serves as a
tool to predict who might potentially be entitled to full member-
ship in the polity. But if that were the rationale for extant jus soli
rules, we would expect to find supplementary measures (e.g., res-
idency and consent requirements) being used to define who be-
longs to the political community—over and above the arbitrary
event of birth in the territory. In practice, however, civic nations
that follow the territorial principle (supposedly associated with
consensual rather than inherited membership) do not require
continued residence or any other measure of implied consent on
the part of those who are automatically ascribed membership at
birth. In fact, the reverse is true.’® Even if a natural-born citizen
has left the country voluntarily and no longer bears effective ties
to the polity, this would not imply a corresponding loss of mem-
bership. This is surprising: it yet again illustrates how civic na-
tions fail to express in their citizenship laws the idea that jus soli
citizens must accept or reject (rather than merely inherit) their
status as stakeholders and beneficiaries in the polity into which
they have been born.

The absence of an “affirmation” requirement is all the more
glaring when we compare natural-born citizens and naturalized
immigrants. The latter acquire admission to full political mem-
bership in the state only after proving, through the volitional ac-
tions of migration and resettlement, that they have rightly earned



362 ' SHACHAR

the prize of citizenship. As described above, naturalization in
most civic nations demands not only the screening of the appli-
cant’s background and qualifications by the relevant governmen-
tal agencies but also explicit and active participation (e.g., swear-
ing allegiance) on the part of the immigrant.>*

Furthermore, the fact that we find explicit consent require-
ments in the immigration laws of jus soli states, while there are
none with regard to citizenship, further weakens the claim that
the consent of the governed can be tacitly attributed. According
to the “tacit consent” theory, choice is de facto reduced to a mat-
ter of passive consent: a manifestation of free will is (presumably)
implied by nonaction—that is, by remaining subject to the juris-
diction of the government under which one is born. But if this is
true for the natural-born citizen, why doesn’t the same theory
apply to others: for example, those who have already taken voli-
tional action in entering the country, such as legal immigrants?
Clearly, the latter have made a serious commitment to the new
home country by submitting themselves to the authority of its
laws while at the same time risking the loss of their former “in-
herited” membership. If anything, their implied consent seems
to be stronger than that of natural-born citizens who have never
faced the decision of whether to stay or to go. Yet it is the immi-
grant, not the citizen, who must undergo a ceremonial “rite of
passage” in order to acquire full membership. On the other
hand, neither volitional action nor a symbolic manifestation of
choice of membership is required of the natural-born citizen.

A defender of birthright citizenship in civic nations might,
however, assert that choice is indeed present in a jus soli system: a
natural-born citizen may renounce his or her citizenship. (This
process usually requires that the individual submit a formal expa-
triation request to an authorized government agency.)%® But on
this account, unlike the standard defense of consent theory,
choice is not conceptualized as a condition for admission. Rather, it
is construed more narrowly as protecting the legal right to exit the
community (with the important caveat that a citizen cannot, at
least in principle, renounce political membership for the sake of
evading taxes or avoiding the reach of the law).

Defining consent as tacit (through “nonexit”) might serve as a
convincing argument in a world with minimal differences in life
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chances across political units (such as the hypothetical scenario
described at the opening of this essay), but this is not the world
in which we live. With disparities between countries so great that
about half of the population of the world, according to the World
Bank, lives “without freedom of action and choice that the better-
off take for granted,” it seems disingenuous to suggest that
“nonexit” implies consent.’® Even where members of less well-off
countries manage to leave their home communities in search of a
better future elsewhere, no other country has an obligation in in-
ternational law to provide them right of entry (unless they are
refugees seeking asylum from persecution) because, according to
the extant world system of birthright citizenship laws, right of
entry is reserved exclusively for insiders: those born on the terri-
tory or to parents who are themselves members.?’

Thus—rhetoric to the contrary notwithstanding—in both jus
soli and jus sanguinis countries, birthright, not choice, plays a de-
termining factor in establishing personal entitlement to the spe-
cific political membership that the individual possesses from the
cradle to the grave. Parentage and territorial principles share a
common reliance on the arbitrary condition of birth as their
main criterion for distinguishing insiders from outsiders. In
other words, they are both ascriptive.’® The “right to have rights”
in civic nations therefore resembles the inherited pattern of enti-
tlement (usually attributed to ethnic nationalism) more closely
than current theory suggests.>

But jus soli and jus sanguinis part company on at least one criti-
cal issue: resolving the status of children born of noncitizens who
have made the host country their permanent home (the “second
generation” problem). Traditionally, jus soli countries have ad-
dressed this problem more adequately. In the United States and
Canada, for example, children born to illegal immigrants within
the nation’s borders are automatically entitled to unconditional
membership. Differently put, the parents’ lack of membership
status does not pass on to the next generation. Other civic na-
tions, such as Australia and Britain, which also follow the jus soli
tradition, have in recent years adopted a more qualified ap-
proach. They do not automatically attribute membership at birth
to children of illegal immigrants. Instead, a child born within
their borders to undocumented parents is granted citizenship
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status only after he or she resides in the country for at least the
first ten years of his or her life.

This modification of the territorial birthright principle, which
takes into account the status of the parents in attributing citizen-
ship to a child, is part of a growing trend of convergence between
the jus soli and jus sanguinis traditions.® Another indication of
this convergence is reflected in the infusion of a territorial com-
ponent into the jus sanguinis tradition, as we have seen in our dis-
cussion of the recent reform in German citizenship law, which
now allows the inclusion of children born in the territory to non-
members under a cumulative set of requirements that include
long-term residency, cultural immersion, and the surrender of
any other nationality at the age of majority (for dual citizens). In
other words, these children must actively choose to become
members and must explicitly consent to the citizenship status
conferred upon them at birth. Related provisions concerning a
combination of birth, residency, and consent requirements are
also found in other jus sanguinis countries, such as Belgium, Den-
mark, Sweden, Finland, Italy, and the Netherlands.®!

In the maze of citizenship laws, we clearly need to keep track
of each country’s distinct rules and procedures. But equally, we
need to recognize that it is misguided to simply assume that con-
sent and choice are automatically associated with the jus soli
model. If anything, it appears that the choice to commit oneself
to citizenship is more commonly developed in jus sanguinis coun-
tries, at least as far as the determination of membexship status for
children born on native soil to foreign parents is concerned. Al-
though we may still find differences in the membership attribu-
tion laws of jus soli and jus sanguinis countries (and also among
countries that share the “civic” or “ethnic” traditions), the basic
claim that such distinctions can be explained by the dichotomy
of “consent versus ascription” is largely refuted by the legal reali-
ties we find in practice.

IV. Wy BIRTHRIGHT?
EXTANT DEFENSES AND THEIR LIMITATIONS

Can we salvage the jus soli and jus sanguinis principles of ascrip-
tive membership by thinking of them as an intergenerational
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mechanism for providing selective access to a bounded system of
common meaning and shared history—in both civic and ethnic
nations? Several arguments may be furnished to provide justifica-
tions for the right of each country to define and police its mem-
bership boundaries according to birthright rules. These argu-
ments generally fall into three major categories: democratic self-
government; administrative convenience; and respect for
constitutive relationships and distinct cultural identities. The fol-
lowing section concisely evaluates these arguments. It also points
to possible amendments or innovations in current citizenship
practices designed to better reflect the principles in question, al-
though, as I will argue, even these innovations have their limita-
tions.

A. Democratic Self-Governance

Democratic self-governance as a justification of birthright mem-
bership speaks to the idea that the laws of a polity ought to serve
and reflect the interests of all those who habitually reside within
its territory and are subject to its authority.®® An important mani-
festation of democratic self-governance is the power vested in the
people to define the membership boundaries of their communal
political enterprise. Such definitions are usually codified in do-
mestic legislation soon after the community has achieved inde-
pendence and established its own state. International law tradi-
tionally refrains from any intervention in the sovereign preroga-
tive of the state in defining citizenship laws. However, this is no
longer necessarily the case, as new countries tend to find them-
selves under international pressure to include long-term resi-
dents within their membership boundaries.

The more contemporary understanding of the democratic
self-government argument goes beyond a procedural emphasis
on open elections and tends to include equal participation as a
substantive element of democracy.®® This creates a strong pre-
sumption in favor of including a/l long-term residents in the in-
nermost circle of membership—citizenship. A “democratic legiti-
macy gap’—that is, a situation where a country prevents some of
its permanent residents from participating fully in the political
process—is not a problem seen only in seceded states, however. It
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may also present itself in well-established democracies—for in-
stance, in their treatment of permanent “guest workers.”® This
democratic legitimacy gap stems partly from problems associated
with the over- and underinclusiveness of both jus soli and jus san-
guinis principles. As we have seen, hereditary citizenship may
lead to a situation where persons with only minimal effective ties
with the state are guaranteed all the rights and benefits of mem-
bership (overinclusiveness), whereas others who participate in its
daily economic and social life are excluded from similar entitle-
ment (underinclusiveness).

Yet if commitment to the democratic ideal of self-governance
(conceived as equal participation) is to guide the attribution of
political membership in the state, then we need to reconsider
our current reliance on birthright entitlement. A principled an-
swer to the question of “who belongs” would require a shift
away from the present ascriptive principles of jus soli and jus
sanguinis to a new “genuine connection” principle of citizenship
acquisition, which we might label jus connexio. I introduce this
term because, like jus soli and jus sanguinis, it conveys the core
meaning of the method through which political membership is
conveyed: here, connexio (Latin), meaning “connection, union,
linkage.”

This new principle considers membership on the basis of a
tangible connection between the individual and the state (e.g., as
established by proof of residency). jus connexio allows greater
democratic accountability and representation because it ensures
that all long-term residents of a state are full members of its polit-
ical community, irrespective of birthright. In theory, jus connexio
might require some redrawing of membership boundaries from
time to time.% The determination of who is and who is not a citi-
zen would then be based on the social fact of membership, which
requires a genuine, effective connection between the individual
and the state that is stronger than the mere accident of birth.

The idea of using a “genuine link” test is not new.% It is recog-
nized in international law as a means for distinguishing between
“active” and “passive” citizenship (e.g., in cases where one person
holds dual or multiple citizenship)}. Various domestic laws also
use a genuine link test: for instance, in determining a nonciti-
zen’s duty to pay taxes. In the United States, for example, this is
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known as the “substantial presence test.”®” Thus if the jus connexio
principle were to be introduced in lieu of jus soli or jus sanguinis,
a nonmember could become a citizen on the basis of habitual
residency, just as a natural-born citizen could lose his or her citi-
zenship if he or she effectively left the country for an extended
period of time and thus no longer complied with the “substantial
presence test.”

Like jus soli and jus sanguinis, however, jus connexio has several
serious drawbacks. Most notably, it lacks an intergenerational
component for transferring citizenship to the descendants of
members of the current political community. This feature of jus
connexio can be judged as a liability, just as it may be viewed as an
asset. In comparison to existing birthright principles, however, a
jus connexio residency-based attribution system would unequivo-
cally lack the threads of continuity between past and future that
are crucial to most current understandings of citizenship laws.
Given the significance of the diachronic dimension of citizen-
ship, it is unlikely that a jus connexio will be adopted any time
soon by viable political communities that need to establish who
belongs within their boundaries not just for today but for tomor-
row as well.

Another difficulty presented by a residence-based member-
ship rule is that it still leaves unresolved the representation-of-in-
terests problem, which arises from the fact that those inside the
polity can impose potential harms (intentionally or not) upon
those outside their demos. For example, a wealthy country like the
United States may regularly undertake actions with negative envi-
ronmental externalities that impose severe pollution and health
risks upon those residing outside its geographical boundaries.®
Imagine a sick child who, through no fault of her own, is ex-
cluded (by birth) from having a voice in the affluent neighbor
country’s decision-making processes but who may nonetheless
suffer the harsh consequences of environmental contamination
caused by those on the other side of the border. The problem
here is that the territorial boundaries that shape inclusion in and
exclusion from the polity (and its democratic decision-making
processes) fail to correlate with the spillover effects of that
polity’s actions upon the citizens of another state. Existing
birthright citizenship rules do nothing to ease such tensions, but



368 SHACHAR

a more democratic jus connexio membership principle would also
assist little in resolving them.

B. Administrative Convenience

Efficiency offers a second possible line of defense for ascriptive
citizenship (in either its territorial or its parentage variant). This
argument takes two different forms. First, it may be claimed that
determining membership according to birthplace or family line-
age offers a clear and relatively reliable international “filing sys-
tem” in which people are automatically sorted into specific politi-
cal units.* Since birth is usually a publicly recorded event, it pro-
vides an apparently noncontroversial method of assigning
individuals to states. Moreover, this international filing system (if
properly managed) can ensure that every child acquires member-
ship within some polity at the moment of joining the larger fam-
ily of humanity. In theory, an ideal global birthright-attribution
system should leave no one in the vulnerable position of stateless-
ness; in practice, however, the combined operation of jus soli and
jus sanguinis has never guaranteed this outcome in a world
fraught with political instability and human mobility.

In addition, given that freedom of movement is still regulated
across national borderlines, each country is compelled to define
its membership boundaries in ways that clearly define who be-
longs and who does not—who may enter and who may not. Citi-
zenship attribution at birth and the manifestation of this status
through documents such as passports and identity cards render
these distinctions both “legible” and enforceable in the eyes of
immigration officials, customs agents, police officers, and so
on.”” Administrative convenience may therefore explain the
prevalence of birthright citizenship rules, but it does not bear the
weight of justifying them.

The second variant of this defense moves beyond pure admin-
istrative convenience and provides a stronger normative claim in
support of ascriptive membership rules. Instead of criticizing the
arbitrariness of birthright, this position suggests that we should
value the contingency of existing citizenship laws. By making the
determination of political membership entirely independent of
substantive considerations, we avoid the trap of moral judgment
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about who deserves to be a citizen. According to this view, it is
better to exclude persons on the basis of territoriality and pedi-
gree than on the basis of criteria such as political opinion, na-
tional loyalty, or suspected disagreement with the community’s
basic governing norms. Bernard Yack, for example, claims that
“[blirthright citizenship can promote toleration precisely by re-
moving the question of communal membership from the realm
of choice and contention about political principles.””!

The idea that birthright “blindness” is a blessing seems plausi-
ble only if we think of the problem in terms of ensuring internal
equality among persons already residing within the same terri-
tory. On this account, the need to avoid hard decisions concern-
ing who belongs (and why) is so important that it justifies any
presumably neutral rule for conferring the valuable status of citi-
zenship in a blind way, such as according to the accident of birth-
place. We need not know the gender, race, creed, or need of a
child in order to determine eligibility for birthright membership
if such membership is granted automatically. The only thing that
matters is whether the child was born in the territory (under a jus
soli rule) or whether one (or both) of his or her parents is already
a member of the polity (under a jus sanguinis rule).

While this argument may seem compelling at first glance, jus
soli and jus sanguinis can only artificially be conceptualized as re-
moving the question of communal membership from the politi-
cal realm. It would be more accurate to suggest that they repre-
sent a precommitment to following specific rules and criteria in
determining who may become a citizen and who may not. And
this precommitment is inevitably born out of specific political,
contextual, and historical events that have led to the creation of
particular communities that follow particular membership attri-
bution rules. In modern states, such regulation usually falls
under the jurisdiction of national governments, and the laws and
policies that they issue are always the outcome of human imagi-
nation, coordination, and agency—certainly not a preordained
“natural order” of things. It thus requires a great leap of faith to
assume that exclusion according to predetermined criteria (such
as territoriality or parentage) necessarily translates into political
toleration through the adoption of (allegedly “blind”) birthright
membership rules.
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Finally, the argument in support of the arbitrariness of
birthright (as a means of avoiding substantive debates about be-
longing) loses much of its force when we think about the external
impact of such membership rules. As Joseph Carens points out,
existing citizenship attribution principles uphold a sharp distinc-
tion between the children of members and the children of non-
members. But unless we presuppose that people have an entitle-
ment to membership in the community of their parents (or in the
territorial community into which they happened to be born), we
have only pushed the question of political membership back an-
other level.”? We have not yet provided satisfactory justification for
the assertion that only some children may enjoy entitlement to
the full rights and protections of membership in a stable, affluent,
democratic polity while other children do not deserve the same.

C. Communities of Character and
Constitutive Relationships

A relational approach to citizenship emphasizes the constitutive
relationships that shape human communities and the right of
each polity to define and assert its own distinct cultural and his-
torical character.” According to this defense of birthright entitle-
ment, “Children are not born into the world as isolated individu-
als, but as members of established social networks.””* These social
networks serve as the bedrock for establishing moral claims con-
cerning political membership. Instead of focusing primarily on
the vertical relationships between the individual and the state,
this approach looks at the horizontal networks and webs of rela-
tionships that are created between persons in various public and
private settings, including families. The communitarian variant
of the relational approach holds that members of a political com-
munity have the right to both construct and reflect a shared cul-
ture in their joint enterprise as members of a particular state. De-
cisions about admission and exclusion are therefore viewed as
powerful expressions of 2 community’s identity and autonomy, as
well as a means of preserving those particular characteristics.
Without control over such decisions, “there could not be commu-
nities of character, historically stable, ongoing associations of men
and women with some special commitment to one another and
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some special sense of their communal life.”™ Respecting familial,
social, and historical ties by attributing membership at birth ap-
pears to play an important role in preserving such communities
of character. Yet these communities may also turn out to be
highly exclusionary, withholding membership from long-term
residents, among others, because these “outsiders” fail to share a
distinguishing “character” that is possessed only by those who be-
long to the community. The character argument thus runs the
risk of becoming hopelessly circular: a person is deemed not to
possess the special character that makes one a citizen because he
or she does not belong to the state; but then again, he or she can-
not belong to the state because he or she lacks the special charac-
ter of membership.

Equally troubling, a relational-communitarian approach may
come to serve as a justification for overtly discriminating between
potential immigrants and citizens on the basis of their ethnicity,
religious beliefs, and so on because of the community’s desire to
maintain a distinct cultural heritage or national identity by care-
fully selecting its members, While this may be a fair argument for
a minority community to raise against the state when that minor-
ity is struggling to preserve its identity in the face of severe assim-
ilation pressures, it is far harder to justify the right of a state to
exclude persons on the same basis. Taken to its ultimate logic,
the communitarian variant of a relational approach suggests that
the power of the polity to define its own human boundaries must
trump considerations of fairness and equality. Michael Walzer ex-
plicitly makes this claim by suggesting that “It]he distribution of
membership is not pervasively subject to the constraints of jus-
tice” because “the shape of the community that acts in the world,
exercises sovereignty, and so on” is at stake.”® Other political
philosophers and legal scholars, however, have strongly con-
tested this view.”” ‘

A feminist variant of the relational approach, on the other
hand, hopes to infuse specific values, including gender equality
and respect for the labor of caregiving, into existing member-
ship attribution rules.” According to this line of argument,
membership rules ought to reflect the central place of families in
constituting citizens and must do so in ways that ensure that
women’s rights are upheld and respected.” Here the emphasis is
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not necessarily on a shared history or distinct culture on the na-
tional level. Rather, attention is given to specific relationships
with particular others, such as parents, spouses, lovers, or ex-
tended families, who mediate one’s inclusion in a larger political
community, Citizenship laws must protect and foster the impor-
tant contribution of such intimate and family-based relation-
ships. A jus soli membership rule reflects these contributions in a
circumstantial way, but a jus sanguinis membership rule does so
explicitly. A relational approach that takes family ties and inter-
generational continuity seriously therefore provides strong sup-
port for inherited citizenship entitlements.

Accordingly, it is argued that if a child is born in a marriage
between spouses from different countries, where each parent
holds a different nationality, then the child deserves to belong to
both membership communities on grounds of safeguarding fam-
ily relationships and respecting the principle of gender equal-
ity." The notion that fathers and mothers should be equally able
to transmit membership entitlement to their offspring may seem
self-evident today. But the troubling record of gender-based dis-
crimination in citizenship laws worldwide should teach us differ-
ently.

Historically, under Roman law, a child acquired citizenship on
the basis of his father’s status, or according to family links trans-
mitted exclusively through the pater familias. In keeping with this
tradition, a mother had no right or legal power to pass her citi-
zenship on to her children. Similarly, with the development of
the common-law doctrine of coverture, the father became the
sole bequeather of citizenship to his children (born of a valid
marriage).®' A married mother had no similar authority or stand-
ing. In fact, she risked losing her own (birthright) citizenship
upon marriage to a noncitizen husband.®? Discrimination against
women in citizenship attribution rules was first targeted by inter-
national Jaw in the early half of the twentieth century. This was
not so much because of concern for gender equality as because
of concern that such rules might result in statelessness for a child
born out of wedlock or to an unknown father.?

In most countries, gender-discriminatory citizenship laws have
been repealed in many countries since the end of World War II.%4
However, several countries still continue to uphold legal regula-
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tions that distinguish between the capacity of male and female
parents to transmit citizenship status to their offspring born
abroad.® An illustration of how patterns of discrimination on the
basis of gender and marital status permeated into modern citi-
zenship laws, even in countries that consider themselves enlight-
ened on the matter of gender equality rights, is found in three
constitutional battles fought recently over these issues in Canada
and the United States: Benner, Miller, and Nguyen.

i. Benner

In the 1997 Benner case, the Canadian Supreme Court was asked
to determine whether Section 5 of the Canadian Citizenship Act,
which restricted access to Canadian citizenship based on the gen-
der of the parent, violated the equality principle enshrined in the
Canadian Charter of Rights and Freedoms.®® According to the
act, a child born abroad to a Canadian father was automatically
entitled to Canadian citizenship upon registration of his or her
birth. However, a child born under similar circumstances to a
Canadian mother was denied similar entitlement to membership.
Instead, that child’s eligibility depended on the absence of a
criminal record and his or her willingness to swear an oath of al-
legiance (neither of these requirements was imposed on a child
born abroad to a Canadian father).’” The Canadian Supreme
Court ruled that this statutory provision violated the equality
principle because it restricted access to citizenship “on the basis
of something so intimately connected to and so completely be-
yond the control of the [child] as the gender of his or her Cana-
dian parent.”® This legislation, in the words of the Court, “con-
tinues to suggest that, at least in some cases, men and women are
not equally capable of passing on whatever it takes to be a good
Canadian citizen.”® Such gender discrimination was ruled unjus-
tifiable in a free and democratic society, and the relevant provi-
sion of the Citizenship Act was struck down.

i, Miller
By contrast, in the 1998 Miller case, the U.S. Supreme Court up-
held Section 309 of the Immigration and Nationality Act (INA),
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which distinguished between American men and women in their
ability to transmit U.S. citizenship to their offspring born
abroad.” Unlike the Canadian act, the American act imposed
strict requirements for conferring citizenship upon a child born
abroad to an unmarried American father, while attributing auto-
matic birthright membership to a child born abroad to an un-
married American mother.”! According to the act, the citizenship
of a child born to an American father could not be established
unless and until either the father or the child had taken affirma-
tive steps to confirm their relationship. The act held that unlike
the connection between a mother and her child, which was im-
mediately recognized at birth, thereby in turn establishing the
child’s connection to the political community, the relationship
between father and child had to be legally established (e.g.,
through a court order declaring paternity)®? if the status of
American citizenship was to be conferred upon the child.%
Miller, in short, suggests that mothers are naturally bonded to
their children whereas fathers are not. The state is therefore not
obliged to recognize children born abroad to unwed American
fathers as its citizens. The Supreme Court affirmed this position,
leaving unchanged the act’s gender discriminatory two-tiered cit-
izenship attribution system.%*

i1, Nguyen

In 2001, only three years after delivering its controversial Miller
decision, the U.S. Supreme Court again reviewed Section 309 in
the Nguyen case, this time focusing on the section’s constitution-
ality.® Nguyen was born out of wedlock in Vietnam to a Viet-
namese mother and an American father, Unlike the child in
Miller, who had lived outside the United States prior to seeking
American citizenship, Nguyen had been in the care of his Ameri-
can father ever since the relationship between his parents had
ended. At the age of six, when his father returned to the United
States, Nguyen became a lawful permanent resident of the
United States and was raised in Texas by his father. For all practi-
cal purposes, he was a full member of the polity. However, at the
age of twenty-two, Nguyen pleaded guilty to criminal offenses
committed in the United States and, as a noncitizen, was ordered
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to be deported by the INS. Nguyen’s father challenged the order,
claiming that his son’s blood relationship to him and lifelong as-
sociation with the American polity should render Nguyen eligible
for full membership and thus protect him from deportation.®®

However, the U.S. Supreme Court rejected the father’s argu-
ment. It ruled that although a meaningful and lasting parent-
child relationship had been established between the American
father and his foreign-born son, the failure to follow one of the
three affirmative legal steps defined by law for the transmitting of
citizenship (legitimization, declaration of paternity under oath,
or court order of paternity}, meant that Nguyen had no entitle-
ment to full membership status in the American polity. In other
words, the state need not treat him as its own child.®’

The Court also held in Nguyen that the decision to impose dif-
ferent requirements on unmarried fathers and unmarried moth-
ers was justified by two important governmental interests: first,
ensuring that a biological parent-child relationship existed; and
second, ensuring that the child and the parent had demon-
strated a relationship consisting of “real, everyday tics” that pro-
vided a meaningful connection between child and citizen-parent
and, in turn, the state. Ignoring the fact that precisely such a
connection had been established between the child-parent-state
in this particular case, the Court preferred to twist the language
of relationship by collapsing it into biological essentialism. Ac-
cording to the Court, the opportunity for developing a mean-
ingful parent-child relationship inheres in the event of birth in
the case of a citizen mother and her child but does not result
“as a matter of biological inevitability, in the case of an unwed
father.”®® The Court further declared that in the context of citi-
zenship attribution rules, American men are legally relieved of
personal responsibility for the results of their sexual actions. As
the Court put it, “One concern in this context has always been
with young people, men for the most part, who are on duty with
the Armed Forces in foreign countries.”®® When turning to cur-
rent conditions, the Court continued, it found “even more sub-
stantial grounds to justify the statutory distinction [between
men and women]. The ease of travel and the willingness of
Americans to visit foreign countries have resulted in numbers of
trips abroad that must be a real concern when contemplating
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the prospect [of mandating] . . . citizenship by male parent-
age,”100

‘Thus, the Court concluded, the legislature was well within its
authority to refuse to embrace a child conceived abroad of an
American father and a noncitizen mother as a U.S. citizen.!®! A
child born abroad of an unwed American mother, on the other
hand, automatically acquires such membership (without any re-
quirement of proof of the establishment of a parent-child rela-
tionship) because, again to cite the Court’s own words, “There is
nothing irrational or improper in recognizing that at the mo-
ment of birth—a critical event in the statutory scheme and tradi-
tion of citizenship law—the mother’s knowledge of the child and
the fact of parenthood have been established.”%?

Instead of looking at the establishment of a viable relationship
between Nguyen and his father, the Court preferred to stick to a
gender-based stereotype of female caregiving and bonding as the
paradigmatic case of “real, everyday ties” between a parent and a
child that merit state recognition. The Court in Nguyen upheld,
as the minority put it, “a historic regime that left women with re-
sponsibility, and freed men from responsibility, for nonmarital
children. . .. [R]ather than confronting the stereotypical notion
that mothers must care for these children and fathers may ignore
them, [the majority] quietly condones the very stereotype the law
condemns.”’®® Nguyen and his father lost their case, and we re-
ceived a fresh reminder of the dangers and biases that may be in-
herent in a relational-based theory of membership attribution.

Wiile it is theoretically possible to develop a relational con-
ception of citizenship that respects the crucially important role
that families and other social networks play in children’s lives
without repeating the mistakes of the past, the risks are neverthe-
less daunting. For one, the relational approach is likely to em-
broil citizens, their dependents, and the state in a problematic
situation where intimate relationships are regularly scrutinized
by state officials because these relationships gain an important
public dimension—potentially entitling foreign-born members
of the family to citizenship. Such concerns are not hypothetical,
as the Benner, Miller, and Nguyen cases demonstrate.!** Moreover,
related concerns are regularly encountered in immigration law
practice, where some of the most sensitive and topical legal cases
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pivot around the definitions of marriage, child, immediate relative,
or family for the purposes of acquiring permanent residency and
naturalization status,1%

Even if a generous definition of who counts as “spouse,”
“child,” or “family member” is adopted, this still fails to resolve
the basic difficulty: how to determine which human relationships
deserve to be recognized as the basis for citizenship, the most
foundational attachment to the state. This complexity arises be-
cause any definition of political membership that depends on
such relations must inevitably contain a normative judgment
about what counts as “family.” The risk here is that unmarried co-
habitants, gay and lesbian couples, and members of families that
do not comply with a “standard” household stereotype might not
only become vulnerable to societal pressure (as they often do
today) but also face the detrimental possibility of noninclusion in
the polity. Like current jus soli and jus sanguinis rules, a relational
conception of membership is likely to end up falling into the trap
of both underinclusiveness (e.g., excluding same-sex partners)
and overinclusiveness (e.g., including remote family members
who have no substantial ties to the polity).

These dilemmas have not escaped advocates of the relational
approach. Their response has generally been to try to expand the
definition of family and to fight vigorously against any gender-bi-
ased constructions of political membership. While this effort is
laudable, it may prove more relevant for removing residual in-
equalities that still persist in membership attribution rules (as in
Miller or Nguyen) than for offering a comprehensive alternative to
jus soli and jus sanguinis. Specifically, it is hard to conceptualize
what a general schema of relational citizenship would require in
practice. For example, if citizenship is to be defined relationally,
based on a web of attachments to meaningful others, should one
be deprived of citizenship because of the lack (or breakdown) of
relationships? Would residency be required, or would it be suffi-
cient to have family members in the host country? Should all per-
sons belonging to a “transnational” family carry multiple affilia-
tions, and if yes, for how long (one generation, two generations,
or in perpetuity)? And if constitutive relationships are at the
heart of this approach, could citizenship be attributed in a coun-
terdiachronic direction: that is, would children be entitled to
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pass on political membership to their parents (e.g., where the
parents entered the country illegally)? Unlike birthright mem-
bership, which at least rests on a factual and usually clearly
recorded event (birth), reliance on “relations” for granting ac-
cess to the good of citizenship almost inevitably invites political,
cultural, and legal debate about the values upon which accept-
able forms of marriage and family are based. A relational ap-
proach to citizenship is likely to deepen these problems further,
especially if one’s definition of a “spouse” or “child” becomes the
prime sorting mechanism for including individuals in the politi- .
cal community, in lieu of reliance on jus soli or jus sanguinis. Ac-
cording to the latter scenario, all citizens would have to establish
their status in the political community on the basis of their affec-
tive ties to the state or its citizens.

Add to these definitional problems the troubling realization
that a relational approach may unwittingly place children and
spouses in a dependency trap because their status as members of
the polity rests on their ongoing connection to another individ-
ual who happens to be a citizen. As such, they lack the security
and agency that are gained when a person establishes an unmedi-
ated relationship with the rest of the political community. In the
history of citizenship, the struggle (ongoing in many parts of the
globe) to ensure that all adult women and men, rich and poor,
literate and illiterate, property owners and free slaves, whites and
blacks, gain equal membership in the state and an equal standing
before the law has been no small feat. This achievement was seen
as a great victory over the previously mediated relationships in
which individuals were entangled, where entities such as the
guild, the family, or the church defined the set of rights and du-
ties that were attached to the person. It would be unwise to turn
back the clock and risk the independence that women and other
historically vulnerable groups have won through the acquisition
of full citizenship by reintroducing interdependency (here,
through family and marriage, instead of church and guild) as a
condition for entitlement to equal political standing in the
polity.1%

Furthermore, gender equality itself may not be served by
emphasizing a relational approach to citizenship. Again, the
realm of immigration provides a useful context for considering
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such problems. There is troubling evidence to show that regu-
lations originally intended to address concerns about possibly
fraudulent marriages may end up burdening the weaker party
in the relationship. For example, a two-year “conditional status”
provision was recently introduced in the United States, requir-
ing the foreign spouse to stay married for that length of time
before being able to qualify for lawful permanent residence.!?”
These regulations have been criticized by feminist activists and
scholars who explain that foreign spouses are often so desper-
ate to escape the poverty and hardship of their home countries
that they remain in abusive relationships out of fear that leav-
ing the marriage will jeopardize their chances of adjusting
their status in their spouse’s home country. Unfortunately,
their fears are not unsubstantiated.!® This regulatory frame-
work leaves foreign spouses vulnerable to abuse by their part-
ners who hold the key to membership in the desired polity.!%°
Such a system projects existing power inequalities between na-
tions onto intimate family relationships, usually to the detri-

ment of women from poorer and less developed regions of the
world,1?

V. SUSTAINING GLOBAL INEQUALITY THROUGH THE
PRrROPERTY OF BIRTHRIGHT CITIZENSHIP

To conclude this investigation of the connection between
birthright and political membership, I now turn to a relatively
unexplored possibility: thinking about citizenship status as a
complex type of property right that plays an important role in
maintaining an unequal distribution of wealth and opportunity
according to national affiliation. By considering this, we move
from a search for justifications of such membership attribution
rules (as described in the approaches above) to a more critical
analysis of the functionality of birthright-citizenship attribution
in a world fraught with deep inequality. The discussion that fol-
lows is intended only to provide the bare bones of this argument,
which I call “reconceptualizing citizenship status as property.” It
is not intended as a full exploration of the multilayered implica-
tions of such a reconceptualization, an investigation that I under-
take at greater length elsewhere.
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When we speak about property as a legal concept, we are talk-
ing about relations between people and things.!!! Modern theo-
ries of property extend the concept beyond concrete and tangi-
ble objects (my car, your house) to refer to a host of more ab-
stract entitlements (shares in a company, intellectual property in
the form of patents and copyrights, professional licenses and uni-
versity degrees, genetic information, even folklore practices).!!?
Changes in human relations and social values, along with new de-
velopments and discoveries in the physical world, constantly
modify our understanding of what counts as protected prop-
erty,119

Once we categorize certain relationships as falling under the
rubric of property, important questions of allocation are raised:
Who gets what, and why? When applying contemporary under-
standings of property to the realm of citizenship, we soon recog-
nize that what each citizen holds is not a private entitlement to a
tangible thing but a relationship to other members and to a par-
ticular (usually a national) government that creates enforceable
rights and duties. From the perspective of each member of the
polity, reconceptualizing one’s entitlement to citizenship as a
form of property fits well within the definition of “new property,”
a phrase famously coined by Charles Reich that refers to the
power to control a particular portion of the well-being and
wealth of valuables accumulated by governments.!

Another important feature of property is the ability of its
holder to exclude others from access to the entitlement. Citizen-
ship not only serves important internal functions (such as those
of democratic self-governance or respect for constitutive relation-
ships) but also has a vital external dimension: it serves to struc-
turally restrict access to commonly held resources by excluding
non-rights holders from enjoyment of the goods of member-
ship.!!® Unlike traditional forms of wealth, which are held as pri-
vate property, valuables associated with citizenship derive specifi-
cally from holding a status that is dispensed by the state, one that
bestows exclusive goods and benefits to a select group of status
holders.!'® The value of an entitlement such as citizenship de-
pends at least in part upon governmental power. For example, by
limiting the number of persons who can qualify as full members,
the government can make the status of citizenship extremely re-
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munerative for those who hold it. In a similar way, if citizens are
the only ones guaranteed access to resources administered by the
state, they gain a tremendous competitive advantage. Even in the
current age of globalization, governments still control significant
amounts of land, mineral wealth, routes of travel and commerce,
various communications facilities and avenues of broadcasting,
public facilities, and other infrastructural assets. Use of these re-
sources generates wealth, and national governments often privi-
lege domestic owners and entrepreneurs over foreign investors
hoping to gain access to these same goods.

Reich’s analysis intended to establish that governments owe an
obligation to distribute public goods in ways that are predicated
on an assessment of collective interests and that guarantee each
member certain minimal rights to “intangible” entitlements
(such as welfare payments in the event of need).!!'” My intention,
however, is to begin to explore what might be gained by thinking
about citizenship as property in a different context: in terms of
the global distributive effects of the extant system of inherited
citizenship, which is currently facilitated through jus soli and jus
sanguwinis membership attribution rules.

Clearly, citizenship status per se is no guarantee against the
persistence of inequalities between members of the same polity.
But it does anchor certain basic interests as irrevocable once a
person is inducted into the innermost circle of members.!'® The
advantages of citizenship can be seen most clearly when we ex-
pand our horizons from the domestic scenario to the global one.
Citizenship status creates an apparently “invisible” shield of enti-
tlement and protection that applies only to those who “naturally”
belong to the state. This collective power to limit access to the
goods of membership in a stable, rich, political community cre-
ates a border between those who deserve to enjoy the dispropor-
tionate spoils in these countries (by virtue of birth) and those
who are classified as nonmembers (and thus presumably “nonde-
serving”). But once we understand citizenship to be a form of
property, we can no longer hide the important distributive impli-
cations behind the “naturalizing” veil of birthright. At the very
least, we need to pay closer attention to the principles and proce-
dures governing admission to and allocation of the property of
citizenship.
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Once we begin to think of citizenship as property, we are in a
better position to appreciate how birthright subtly but surely per-
petuates privilege. It does this by creating a mechanism of clo-
sure that excludes the concerns (and pains) of nonmembers—
not on substantive grounds related to specific disputes at issue
but by defining them as falling outside our jurisdiction. Out-
siders are those who (by definition) are not counted as stake-
holders and rights holders in our communal enterprise, so they
have no say in determining how we should define “internal” is-
sues (such as membership boundaries). But it is precisely the na-
ture of the property we call citizenship that builds this boundary
between “us” and “them,” while at the same time making this dis-
tinction appear natural, apolitical, and noncontroversial.

“The will to (boundary) power” inherent in both jus soli and
Jus sanguinis citizenship laws can thus be seen in a new light.!'¥ By
privileging the event of birth first and foremost, the principles of
Jus soli and jus sanguinis actually camouflage the property-related,
exclusionary aspects of citizenship because attributing automatic
membership to a newly born child seems so benign and easily jus-
tifiable. Yet once conceived as a valuable resource, citizenship it-
self becomes subject to the arguments of distributive justice, just
like any other form of property entitlement. Differently put, if we
view citizenship as a specific kind of property that secures access
to certain valuable rights and benefits associated with political
membership in particular communities, we can infuse this con-
cept with questions of justice, specifically those dealing with
power, selection, and allocation,

By exploring the different ways in which jus soli and jus sangui-
nis are less different in reality than they are often thought to be
in theory, I hope to have shown how both these birthright attri-
bution principles collude in the pretense that human-made dis-
tinctions between nations, countries, and peoples are “natural”
and “inherited” boundaries. These boundaries, in turn, preserve
selective access to scarce resources and goods according to an en-
tittement-allocation scheme that is neither just nor fair in its dis-
tributive implications for those children who, through no fault or
merit of their own, end up enjoying far more limited life
prospects than their counterparts in wealthier and more stable
countries. Even the most sophisticated defenders of property
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rights and inherited entitlements recognize the need to provide
justifications for severe and persistent inequalities of accumula-
tion. It is therefore vital that we sever the Gordian knot that has
long obscured the connection between birthright, political mem-
bership, and differential access to the wealth of nations. In so
doing, we tear off the mask of naturalness surrounding inherited
entitlements and open the door for new ideas about how to bet-
ter allocate political membership in a world of scarce resources.
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