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THE REPUBLIC OF UGANDA
IN THE CONSTITUTIONAL COURT OF UGANDA
AT KAMPALA

CONSTITUTIONAL PETITION NO: 08 OF 2014.

™

1. PROF. J OLOKA-ONYANGO
2. HON. FOX ODOOYWELOWO |
3. ANDREW M. MWENDA E
4, PROP. MORIS OGENCA-LATICO
5. DR. PAUL NSUBUCA SEMUCOMA
6. JACQUELINE KASHA NABAGESERA :::F:n'rmm.
7. JULIAN PEPE ONZIEMA |
8. FRANK MUGISHA _-
9. HUMAN RIGHTS AWARENESS & |
PROMOTION FORUM (HRAPF)
10. mmmrummm
& DEVELOPMENT (CEHURD)

S

ATTORNEY GENERAL 1i:tisiisnisiisss: SRS
: g (LT "races PR RN Y

Coram: Hon. Mr. Justice S.B.Kavuma, Ag. DCJ
Hon. Mir. Justice A.S Nstiimye, JA |
Hon. (Nir. Justice Eldad Mwangusya, JA
Hon. Mr, Justice Rubby Aweri Opio, JA
Hon. lady Justice Solomy Bahmgl Bossa, JA

{mm mmtmummmww

TNE CONSTITUTION OF UGANDA AND THE CONSTITUTIONAL COURT
(PETITIONS AND REFERENCES] RULES, S| 81/:495)
|
JUDGMENT OF THE COURT
The above 10 petitioners moved this Court by petition uﬁcser

the above mentioned Provisions of the Constitution alieging
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That the enactment of the AntkHomosexuality Act 2D-a
by the 9™ Parliament on 20™ December 2043, withbut
guorum in the house was In contravention of Artidie
21 & 2, ummm:amﬁmmmw he
Republic of Uganda and Rule 23 of the Parila

Rules of Procedure;

That Sections 1,2, and 4 of the Antl Nomosexuality
Act 2014, in defining the criminatising consensual saime
sex/gender sexual activity among aduits In private, ar
contravention of the right to equality Defore the jaw
without any discrimination and the right to privpey
guaranteed under Articles A1 &4, 2UNLD 8(Q) dnd
27 of the Constitution of the Wc qf
respectively:

That Section 21Xci of the Anti-Homosexuality ln
2014, in criminalising touching by persons of the same
sexmamsanaffencematisovmnmaaana isln
contravention of the principle of lecality under J )
20 & @), 281, B, 12, 42 9nd 48 of
Constitution of the Republic of Uganda;

That Section 2, of the Antl-Homosexuality Act
in mpesing a maximum fife sentence For Hﬂﬂtjt:sexua ty
provides for a disproportionate punishment for %
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freedom from cruel, inhuman and degrading
punishment guaranteed under Articles 2(1} 842), 28 and
mﬁmmmammw{_

That Section 31 of the Mﬂﬂmm
2014, in criminalising consensual same sex/gender st
activity among aduits in which one éﬁhpersonllvmg _
BV I in contravention of the fresdom 1o
discrimination guaranteed under Articles 241} & tz:x
21 & (2) of the Constitution of the Repubiic|of
Uganda 1995, |

|
That Section Si1Xe) of the Anti Homosexiality Agk
2014, in criminalising consensual same sex/gender sextial
activity among aduits in which m‘%qls a person wits
Mﬂwfslnwnmmonofmmnm
discrimination and the right to dignity of nersone u
disabilities guaranteed under Articles 2(1) 8¢, 21(1),
& (4c) and 38 of the Constitution,

That Section 33) of the AntHomosexusity
2014, In subjecting persans charged with aggravath
homosexusiity to 2 compuisory: MV te, s Jin
contravention of the freedom from discrimination, the
right to privacy, freedom from crusl, inhuman am

2
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aggravated hommuuaﬁtv, pmw_aes . for

i
degrading treatment and the right to the presumption
of Innocence guaranteed under Articles 201 & (), 21,
u.:v,:&umssosmcmmwm
Republic of Ugenda;

mmm&m_

disproportionate punishment for the offence | ir
contravention of the right to equality, and the freedpm
from cruei, inhuman and degrading punishment
guaranteed under Articies 2(1) &{(21, 21, 24 and of
the Consiltution of the Republic of Uganda 1m.

That Sections 7 and 151 & 2) of the Ant-
Homosexuality Act 2014, In criminaiising aidif.
abetting, Cﬁ!ﬁﬂi@ﬂmﬁ B!‘QCUF!W and nmmn of
homosexuality, create offences that are overly b
penalise, legitimate debate, professional  counsel,
rmwmw%mmt&%sp@e in
contravention of the principle of legality, ‘the freedop;
of expression, thought, assembiy and association, aLt
the right to civic participation - juaranteed under
Principie XIV of the National objectives and nlmave
Principies of State Poficy, Articies 201 &(2), 8A, 28(1),
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|
(30), & 12, 2001, 38, 382, 4z md 44ic) of Lne |
Canstitution of the Republic of Uganda, ‘

) That Section 8 of the AntiHomosexusity Act 201s,
125 criminalising conspiracy Dy any means of faise pretehce
or other fraudulent means, Is vague, uncertain ing
ambiguous and In contravention of the principal| of
legality under Artictes 2(1) & 2, 2811), & (3b), 42, a4t
212} of the Constitution of the Republic b w.'ntda

130 1908, : -

ki That Section 11 wmawmmwhu,ma.

In classifying houses or rooms as brotheis merety on the
basis of occupation by homosexuals, creates an cfferfce'

133 that Is overty broad and in contravention of the princip»
Of legality guaranteed under Article 28(122 of
Constitution; and Is further In contraventian of
Ghts to property ang privacy yuaranteed under
Articles 2) & ), 21,26,27 ang 18 (12) of

10 Constitution of the Repubiic of Uganda 1905;

jv)

D

Wl That the spirit of the Anti-Homosexuality Act 2014, !by
Bromoting and encouraging homophobia, amounts to
Institutionaiised promotion of a culture of hatreg anc

18 constitutes a contravention of the right to dighity and i
incansistent with and in contravent.-\ of the Mat
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" provisions of Article 91 and ” ﬁmmm

. us Court in the case of Twin

. mm ana in viotation of m 28 of m rules m :j__':‘g:___ sdiwe
 ofthes™Pariament.

mm&mmummnfwme Mew#scmﬁ_"
- in-Articie 79 (1) of the Constitution giving powers| to.
105 Parlament to enact laws for the peace, order and ggod
' 'governance of Uganda and to exercise it alongside the

rationale was to preserve the puncsma af mamﬁ'
supremacy entrenched in Article 2 (1) crfthe Constitution. infhis
| view Pamammmmﬁ%mw e{_' =0 16 be guided by the
provisions of the Constitution, He N

. -mmmmmmwwmsm;
hlssuhmiﬂonm u:-mim:i

e e it

2 *of which are contained in the affidavits partéutamof rofestor
' "Maurice Dgenga Latigo, the former leader of opposition In the

& Parllament and that of the Hon. Fox Uuvi, who was the

- chalrpérson of the Paniameﬁtaw committee on

- Priviieges.

o




_ ﬂ@ { L
o orief, they are that on 20" December, 2013 when the

s

Homosexuality ACt was being put to vote before Parﬁamen; 2
nmcaﬁurat question as to. mrum in the use was. ratset:li by
none gther than the Rt Hon. Prirae Mirnister %ﬁ%ﬁ countTy
Amama John Patrick Mbabazi who s also the leader| of

Government business In Parilament as recorded in the certified
L _'-i-tanwa of Parilament VOI. 1. at pages 168 and 177 mfmmu} to
 ‘theaffidavit of the 2™ petitioner, The Prime Minister saiﬂ '

Wacam Chalr | rise on a poimt of procsclrs
because | wasn't aware, mg: m;u VErY
careful that if you m this ﬁw i m be with

W?MM@WWWW”
m m mﬁ&w / lvnw m to m a cwwn

The Prime Minister raised this point twice, ﬁwording m wun'_'_ i
the concern was also supported by Hon. Betty Aot Ochan wh
sald that the house should only pass the law If there Was Corum.
Counsel pointed out that the Rulles of Procadure of the B

- partiament particularly Rule 28 require that when a proced&ai

question is raised about Coram, the guestion has to

determined. The spesker of the house shall suspep:
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| Counsel cited the autnaﬁw af Paul K. mmm i,,,_;__"_

o

s

~ Court heid matmecancemefmmmisww fundament:

o oo to mvammwmm,

mwm%wmmﬁmmm% i

g“‘% % Iy '

Zamemu.ﬂ

w&tnant a curam

In that petition the Issue was about e mmﬂ af me
referendum and other provisions Act of 1999, Tne Suprefne
il in-
that case, the Speaker resarteatotheregtmmmmamof'

- members to determine whether there was. acoram and the -
o Supreme Court held that it was a contentious matw asjto.

whethar amr or al tne membem aﬂegeaw reg!sterea am

- somewhere In the Parliament. buliding or precinces |

parfiament or proved to have been presef;»z in the mm:’rf

the house and avle to vote in accordance \ﬁ?fth the pn WisiOr mof - if..j:{i;

Article 89 of the Constitution s6 s to satisfy the feqmmem: or

& mram Withfn the meaning Of Articie 88. In Con:

S
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S a Coram and on that dav the Speaker aian‘t a5certs

o

-be voted upon when there was no Caram Accaramg tﬁ

whather the members of Pariiament presat in the House fgrm
fie

number in the house, and that the Speaker lﬁnmﬁ the Ryles

and decided that the Bili be voted upon, ?

Counsel highlighted the averments In paragraphs 10 to 13, o

summiary, the witness stated the aid down procedure thatwae
followed in passing the Anti-Homosexuality Act e

didn't act in accordance with Rule 23 by not ascermdmg Cothim

and that her act was contrary to the law, memnm .‘jd.
the rules. | _...i

the pleading before this Court ismattne ixm
was passed wimmt Coram and re-emphasize@ that paragrapH
mentions that she ignored the Eu!es ana ﬁmaea ’ﬁ‘!ﬁt the

there Is no evidence on record on the alleged fact on absen dof
Coram.

15

Ace g 1o her, entire affiﬁavit aﬁduﬁew eviﬁence ta sh éi« -
that t:he speaker did not follow the rules of Par#!amnt. ne



Counsel contended further that there was no single a gatjo

| _wvanvafmaepmmtsmazmevmw the nummraf '

7 who were in chambers and that tmv %ﬁ% Blow the re
~one. tmm There was equally na atlegatio

L ‘petitioners were arguing a hvnomeﬁcai case that was nn-

o -wwesamwmtmbmmmwmmmmma |

- without Coram which ‘omission I intonsistant
'mmtit&.itmn | |

| . .mera were less than 93 m it was 3 matter of fact whlch t
. ve w&ned away. | | BT

to be abte to kﬂnw mat there Was no camm s;;e emphasided
that there was nomng in the nmings which alle

- .ganum Qf the Speaker to act in acgomm;e With‘ ?is e

inmns&stent with the Constitution. In her v&ew cotmsel far" e

 Counsel submitted that the Hansard, is a record of what was

i Mim in Parliament, and not a record of the numbers of ¥ P

who ware in the chambers because it's weil mm m e

16




every member In the chamber has to speak, it's emva remrd of G
i

T

B45

~ the opinion that may be there was no Coréin. it could only

SHVDGGY who spoke.

3 3%- b‘v ma %ﬁ pﬂm e

sne exmasma tﬁat the ch

chatienge about Coram and that's ail.

o Caunseimfeneuustomemmntnfnnn aot thetast
_paragraph where she stated:

mm;’wmwmafwmm sori

e we do “ ! ”

~not evider g gxistence or 3&3%6% of camn ms '
statementmrd&mtnmsﬁwaseﬁd&ncemmmfs&a

mwﬁmsmwmmm,,m,,
!m’m'mmmeﬁmlfw.

.mmmm e we have the. W
Cournset argued that, both those statements mtm .-Eeueai
‘to ascertain as a matter of fact, whether or not there
coram. There was oniy evldance that certa{n membem

of
ve

ascertained on the basis of tne avidence ﬁresepzea ghe

asserted that the two deponents did not pmuuts
evidence to establish the alieged fact for absence of Coram,

RO

facthal




Mmmaamzm Sham Vs
'eenmncmmmmmmm f s '

465

475

On the burden of proof. Counsel Mutesi asserted that the

burtlen of proof that there was no Coram was | upan tre

petitioners which: they had faited to discharge. f:muﬂsel reliedder

the leag Judgment of Hon, . Jusﬁce A, Twmemuj?mt

Counsel contended that on the basis of the Semwogerere case o
supra the petitioners failed to establish a. prima facte case that -

the Act was enacted without Coram.

Art ‘mfof |
this cmmﬁm which enjoins this court ta exercise itsjuat{;sal.
power In accoraance with the law which Includes the law' of

evidence. The evidence adduced by the petitioners that gh
 Speaker didn't comply with Rule 23 by falling zammew‘a ;
I5 not itseif evidence of maabsence afcoram |

Lastly, she cited Legal Brains Trust Lt ammt me ac i

Uganda to the effect that the cardinal principie that a Court of
law will not adjudicate hypothetical guestions a tcutt Wil r‘git

“hear 3 case In the abstract one which Is purely - N.; e {or
'snecutaﬁve in nature about which there Is this no uﬂde_ﬂyhg

i RS et



Of ssemmm ciwd bvf;eamea rindipal State Attc ey
 Mutesi Patricia where it was stated to mean; Mm ith
sto .m wmmwm

14
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- Constitution and Rules 25 of the Part)

9%

Counsel Alaka did not agree wit:h counsel Mutes! wm ﬁm‘f
that this was a  nvpotnetical case. He asserted that

“hypothetical.

-.mmm

- Counsel. Nicolas Oplo also suzmiamantea m h;g witeagae%;_ G

m and that this was allve aisnute and nﬁt acaﬁem& or

‘He subritted fufthertﬁatfﬁilﬂfetocumnhfwith mz;efj_’f .
me? Procam was an ﬂteﬁﬁﬁty Once an ﬁi’esg'a-

or rm He c!teﬂ the ceiemtea case of Tt

‘Counsel John Francis Onvango supplemented by &:bmfttm qwt

our-Parliament has no power to ignore the conditions Gf‘
making process that are imposed by csurt:'anstiw on. @ prayec
matadaciaraﬁon matmeacz;owammm pass

incansistent and In wntrwentmn Oof §

mauuana that the Act ought to be d aecma nmmnd sm;;‘ e

submitted with four bf‘ief points.

2.0



m That the Hansard I a record of proceedin

inciudes more than Just wards smkﬁn on me ﬂoar o

Parliament and the enﬁre ;:mcmngs shawa be mn:ea

*- Secondly, an enactment is not an event but a process.
submitted that the Affidavits of the Rt. Hon. Moses L2
and Fox 0dol describe that entire process of enqctmaﬂ
#&M%mmmﬁwﬁﬂsm@ﬂé‘t minat
question on the Coram.

It includes the wiliful wataﬁon of mte B of the rui_
~procedure of this Pamamem

Thimlv the question of Et!egaﬂ“ty the 6356 of nmm

] wmwmmmn mmt,

Fourthly on burden of DFOG’? counsel snhmlae? that he

facts bsing allegeg are within the know%edge of

learned Attamev ceneras who sits in pmmt. an _g;;

bbbbb

ﬁm

g
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Counsel reiterated tﬁ'e!r eariler pi‘*-asfe’r that he issué ée aecied __
In their favour and that the declaration sought be granted s%t:n -
We have heard and considered the uw@mmmﬁ y
both counsel and we are highly indebted to them. Though m ich

' has been said, two ﬁmme auestions emefge for our answerjen _ S
issue one. '

1. Was the Antl Homosexuality Act passed in accer?snce with - .

the law?

2. Wnether the petitioners had proved tna’t during 1%
enacting process of the Anti Homosekyal Act, the Rt. Hon
Speaker ignored to invoke Rule 23 wnen the Prime Minigter
and Hon, Betty Aol raised an objection that there wasino
quorum at the time the BIll was put to vote at the 2* 3nd
3™ reading as alleged?

Answer to question one
The petitioners in their petman and evidence aiiegg that the

 Anti-Homosexuality Act was not passed In wcsmancg with the

Law. On the other hand, the resnandent stzices that there Is ho
evigence to prove that there was no Coram and that the bur
to prove that fact rested with the petitioners.

1




-tﬁe mies of Proceaure of Parﬁament.
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An axception to the above Ruie is that where one h$ al

s Fact and the person against whom the fact i alleged, does hot

o denv, neiswesumamhmmm act

N mwmwmmmmmmn andaemmsamgm

___mdamsef neamm‘mammmm amarnc.

: " t-ﬁ";

ACt.

In his renw,_, -and accompanying affidavit of er ai'rzi
-_-Cemmissimer, Cm tmgatian the reswadant did
- sneciﬁcanv deny the said aimnns of violation and !a:;kg of

e ~ The taw applicabie to determine what ham%?w when there Isino

"ém: specific denlal 1§ the Civil #mceﬁure Act and the Civil Pmeedhre_ o

me 25 of the Constitutional Court {Pems "]
'WMMﬂMemmmtmsu&ma?

f%u-ias

Iy

a2

A
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the Civit guat
mmmmmmmammmwmm,

Procedure Act and Rules there under to

modifications. a5 the cmm may mwer necessar
interest of Justice. o

ﬁrﬂu‘ VI Rule S of the Clvil procedure ruk»; arovfdeg

mwewofmabovemteandm meabmceafamciﬁc dep|
by the respondent In his pleadings with regarg to isst%te am
-muname weept the mmtmn cf !aanm countel Patrici

Partiament mcmdinn the Prime Mimster exaresseu conchr
Z aneutmaissueafmafmm

i

it . S
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_'mxmmmmﬁwmwmmm

t:ourt Is enjoined under Section 56 Of the Evidence Aet w me»

Jugicial notice of the foliowing fact;
N | PSS 5

e m course me amd of
m or other mm for the miw
muking laws and Reguiations published under any aw

for the mmmm
wﬁwt BREXFERLAD 0

m«unmmmmmm o %

Mean at least a third of all the members entitied to vote.

indicated above, Court may take judicia) notice of the Ug: w
Gazette where Members of Parfiament rebresenting defergnt

mmmwsmmmmwamwa@wmeﬁam '
a third of eiigible voting members Is equal to. l

It Is our decision that the responder t tmtmg been m
have admitted the allegations Of the petitioners in the p

%

25
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probabilities, the peﬁﬂnmrs m proved that at the time fhe
prime Minister (twice} and Hon. Betty Owol, raised eumn : (18
mwasmcmmmdmatminmmwpnaf T
consﬁmmn and the Rules. l

We find that ths respondent i his p
did not even attempt to suggest th ARl
responded in any way to the objection rstsaﬁ that there was o
earam.

We come to the conclusion that she acted lilegally. Foliowing
decision of Makula International Vs tardinal Emmanie
Nsubuga, suprs fallure to obey the Law fRules) rermerea ine
whoile enacting process a nullity. itis an iimmmaﬁmis ol
cannat sanction. ! |

in the resuit, we uphold Issue one in favour of the petitioniers
and grant them the foliowing declarations uncer praver (e).

) That the act of the 8 Parliament &, enacting the Ab
Hmmumhctm4cn2ﬁbec&hw2msm it
quorum in the House is Inconsistent wlth and| In
mmnﬁonwmmmwmmww 10

stion Of the Republic of wrm

3
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thus nuil and void.

M Thatthe act of the Rt, Hon. spaacerafma
~ the objection that there was no Corm was an Mg
under Rule 23 efmmas of Procsdure which tainted
the enacting process and rendered it a nuliity. The Act
.Mmmmbymxmnismnmﬁm h

fﬂmmﬁm .__'i[__tmmwmmmt ur
decision mwmwm hearing under Rule: 202 of the
Rulles of this Court pending the sald intended appeal, |

mmmmqmmesamstavanﬂﬂepmmmwgm Le
essons In tis udoment. e above Rule tks of nnerfr

aom Process had been commenced, We remsedm

70 Dated this.. 3 mcf.. s 2014
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