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It should be added, however, that the exemption from any
punishment of anyone who, in the situation described above,
procures the abortion, and of the woman who consents, does not at
all exclude the requirement, already under present law, that the
operation should be performed in such a way as to save, when
possible, the life of the foetus. But this Court also holds that it is the
legislators’ obligation to set up the necessary legislative safeguards
intended to forbid the procuring of an abortion without careful
ascertainment of the reality and gravity of injury or danger which
might happen to the mother as the result of the continuation of
pregnancy: therefore the lawfulness of abortion must be anchored
to a preceding evaluation of the existence of the conditions which
justify it. For these reasons the Constitutional Court declares the
uricoristitutionality of that part of article 546 of the penal code which
idoes not recognize that pregnancy may be interrupted when turther
development of the gestation could imply injury or danger which is
grave, medically ascertained in the manner indicated above, and not
' otherwise avoidable, for the health of the mother.

NOTES AND QUESTIONS

1. One obvious similanty of the decisions of Carmosina and Koe
v. Wade s in their inmediate results — the invalidation of restrictive
abortion laws, There is another striking similarity. In the United
States, women’s groups consider the validity of restrictive abortion
laws o be a central issue of the nghts of women. {In Germany, the
abortion decision was followed by a bombing of the Federal
Constitutional Court. A revolutionary women’s group claimed
responsibility for the act. Jann, supra, ac 130.) Roe v. Wade
conspicuously avoids treating the issue as a women's rights issue. So,
too, does the Italian Constitutional Court.

‘The United States Supreme Court has decided that laws which
discriminate against women on the basis of outmoded sexual
stereotypes violate the Equal Protection Clause of the Fourteenth
Amendment. See, e.g., Craig v. Boren, 429 U.S. 190 (1976). Would
that 1_'at19nale have provided a viable alternative starting point for
dcc15191'1 in both Carmosina and Roe v. Wade? Would it have blunted
the criticism of Roe v. Wade as a case where the judges read their
own value's mto the Due Process Clause?

lmeresm?gly, other cases which have involved the issue of
pregnancy in the U_nited States have been analyzed as not involving
discrimination against women. Cleveland Board of Education V.
LaFleur, 4.14 U.S. 632 (1974) struck down a mandatory maternity
leave requirement uqder the Due Process Clause of the Fourteenth
Amendment, reasoning that the requirement was not rationally

related to the school’s asserted interest of maintaining continuity of
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mstruction. The Court’s opinion had no reference to the issue of
discrimination against women, and did not refer to previous cases
lnvnlvmg d:sc;anunalmn against women. More significant was
chu_!d:g v. diello. 417 US. 484 (1974), which held that it was
constitutional to exclude the expenses of normal pregnancy from a
state disahility insurance program. The Court’s opinion reasoned
that a distinction between pregnancy-related disabilities and other
medtcal and accidental disabilities involved no distinction between
the sexes. The distinction drawn was not between men and women,
but between pregnant persons (all women) and nonpregnant persons
(many of whom were women). Is that reasoning persuasive?

Can the moral and constitutional issues which surround the subject
of abortion be resolved without considering the impact of those laws
on women as opposed to men?

2. Is the Italian Constitutional Court’s decision closer in its
reasoning to that of the German Constitutional Court than to that
of the United States Supreme Court? What is the Court’s view on
the issue of when life begins? What would be the decision of the
Italian Court if a law similar to that struck down in Germany had been
enacted in ltaly> What was the immediate impact of the ltalian
decision? Was abortion no longer a crime, or could non-therapeutic
abortions continue to be prosecuted? _ X .

After the decision of the Corte Costituzionale m Carmosina, a bill
on abortion was introduced which, while formally affirming that
abortion was not to be used as a method of l:]irth control, and was
to be used only to protect the woman’s phys:cal or met_ltal.hez;;lilh.
was claimed by cntics to be unconstitutional since 1t, in Ract,

permitted “free abortions.” The bill passed the Imljan Chamber of

Deputies. The Senate, however, voted by a2vote majoﬁtdeOI t%[?ll::
the bill up. As this is written, a similar bill is again pen 1'"g- lation
Chamber of Deputies. Many observers conclude that any legis

which is enacted will be subjected to 2 national referendum.

ted will b J mber of decisions
3. The Italian decision brings to three ht::se el:tlered the thicket of

with which you are familiar where a court ! . e
vetoing legi};lative choices on the abortion issu¢ on the bzcllsmtg;::lg:r,
constitutional values. Do the three deasions, 'rilqcial activism
enlighten your views on the perennial debate over judt

and restraint?
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