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l. Introduction

1. We, Professors Joanna N. Erdman and Rebecca J. Cook respectfully submit this expert
opinion to the Constitutional Tribunal of the Republic of Poland in the matter of K 13/17,
Ochrona plodu ludzkiego;, warunki dopuszczalnosci przerywania ciqzy; praktyki
eugeniczne; planowanie rodziny (Protection of the human fetus; conditions of acceptability
of termination of pregnancy; eugenic practices; family planning).

2. Professor Joanna N. Erdman, B.A. (Toronto), LL.M. (Harvard) is an Associate Professor
and the MacBain Chair in Health Law and Policy in the Schulich School of Law, Dalhousie
University. Professor Rebecca J. Cook, A.B. (Barnard), M.P.A. (Harvard), J.D.
(Georgetown), J.S.D. (Columbia) is Professor Emerita in the Faculty of Law, the Faculty
of Medicine and the Joint Centre for Bioethics, University of Toronto and Co-Director of
the International Reproductive and Sexual Health Law Program. We are internationally
recognized experts in reproductive health and human rights, and we have acted as third
party experts in constitutional and human rights cases before domestic, regional and
international tribunals on comparative and international abortion law.
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3. This opinion addresses the consensus in international human rights law on the
decriminalization of abortion. This consensus is based on international and regional human
rights treaties and their authoritative interpretation in General Comments and
Recommendations, Concluding Observations and Individual Decisions in the U.N. system
and their elaboration in reports to the U.N. Human Rights Council, as well as, individual
decisions, friendly settlement agreements and provisional measures in the European and
Inter-American human rights systems.*

4. The international human rights consensus on abortion decriminalization includes the
following propositions:

e The criminalization of abortion contributes to unsafe abortion, adversely impacts
vulnerable and marginalized women, and inherently limits the rights of women to
physical and psychological integrity, to dignity and worth as human beings and to be
free from all forms of discrimination. International human rights law supports the
progressive decriminalization of abortion to protect the lives and health of women and
to improve their quality of life.

e Given that any state action on abortion impacts on the human rights of women,
international law sets limits on the state power to criminalize abortion based on
principles of non-arbitrariness and proportionality. Criminal abortion laws must be
rationally designed to achieve legitimate ends, and cannot limit the rights of women in
a manner disproportionate to ends they seek to achieve.

e To ensure criminal abortion laws are non-arbitrary and proportionate, international
human rights law requires the decriminalization of abortion on the ground of risk of
serious fetal malformation, and procedural protections to ensure safe and respectful
access to services under this ground to the full extent of the law.

5. High courts in Europe increasingly reference this international consensus in the review of
national abortion laws to uphold both the decriminalization of abortion, and the enactment
of procedural protections.

e In 2007, the Constitutional Court of the Slovak Republic upheld a liberalized abortion
law by reference to international human rights law, in particular to the right of women
to reproductive self-determination.?



e In 2010, the Constitutional Court of Portugal upheld a liberalized law, referencing
Portugal’s obligations under the Universal Declaration of Human Rights and the
European Convention of Human Rights.?

e In 2015, the High Court of Northern Ireland declared the criminal prohibition of
abortion in cases of fatal fetal malformation and pregnancies resulting from sexual
crime incompatible with the European Convention on Human Rights.*

e In 2017, the Constitutional Court of the Republic of Croatia affirmed the country’s
liberalized law on abortion by reference to women’s constitutional rights as informed
by international and regional standards.®

6. By treaty ratification, the Republic of Poland has accepted the obligations of international
human rights law.® The criminalization of abortion “where prenatal tests or other medical
findings indicate a high risk that the foetus will be severely and irreversibly damaged or
suffering from an incurable life-threatening disease”, if s. 4a(1)(2) of the Law on family
planning (protection of the human foetus and conditions permitting pregnancy
termination) and related statutes (“Law on family planning”) is declared unconstitutional,
would be a retrogressive measure in contradiction of the principle of progressive
realization, and in violation of women’s human rights under international law.” The
principle of non-retrogression applies to the right to health.® The repeal of law and policy
protective of mental and physical health constitutes a regressive measure incompatible with
core obligations under the right to health and constitutes a violation of the right to health.®
The criminalization of pregnancy termination in the case of serious fetal malformation is
an arbitrary and disproportionate measure, and cannot be justified under international
human rights law.

7. This expert opinion elaborates the international human rights consensus on abortion law
with respect to the following matters:

e The progressive decriminalization of abortion (section I1)

e Guiding principles of non-arbitrariness and proportionality (section I1)

e The ground and procedural protection for lawful abortion in the case of serious fetal
malformation (section V)

I1. The Progressive Decriminalization of Abortion

8. There is a strong consensus in international human rights law for the progressive
decriminalization of abortion, that is, the repeal or liberalization of criminal abortion
laws. This consensus is based on the following recognized harms of criminalization.?



9. First, criminalization is a key factor in the prevalence of unsafe abortion, which carries
risks for the lives, health and well-being of women.*2 U.N. human rights bodies recognize
that under criminal abortion laws women resort to unsafe abortion, and have therefore
characterized such laws as violations of the rights to life and health,*® and a gender-based
form of discrimination.'4

10. Second, criminalization adversely impacts vulnerable and marginalized women, including
those who cannot travel to other jurisdictions to access lawful services, or safely
circumvent prohibitions.*> Moreover when subject to the law, marginalized women are
disproportionately affected by arbitrary denials of lawful services, as well as, higher
prosecution and heavier penalties due to lack of competent legal representation.®
International treaty bodies have acknowledged the discriminatory effects of criminal
abortion laws on marginalized women.” An essential element of the right to health is
nondiscrimination, which requires that health services including those related to
pregnancy, be accessible to all, especially the most vulnerable or marginalized sections of
the population, without discrimination.*® International human rights law thus supports
progressive decriminalization to ensure equitable access to lawful services for all women
without discrimination.

11. Third, criminalization limits women’s rights to decide whether and when to reproduce, a
right which human rights authorities recognize as integral to women’s physical and mental
integrity, and to their dignity and worth as human beings.*® In the criminalization of
abortion, a state instrumentalizes a woman’s body and her capacity to reproduce in service
of state objectives to protect a public interest. The UN Working Group on the issue of
discrimination against women in law and practice explains that “[c]riminalization of
termination of pregnancy is one of the most damaging ways of instrumentalizing and
politicizing women’s bodies and lives ... depriving them of autonomy in decision-making
about their own bodies.”?° To gestate and to birth a child is a profound human act, enlisting
the whole of a person and the full faculties of mind and body. It is an act that carries
consequences for a woman’s person and life, reflecting and influencing the way she thinks
about herself and her relationship to others and to society. Criminalization of abortion
implicates not only a woman’s physical and mental health, but also respect for her full and
equal status as a person.

I11. Guiding Principles of Non-Arbitrariness and Proportionality

12. International human rights law recognizes legitimate state interests in the criminal
regulation of abortion, including the protection of morals, of which the right to life of the
unborn or the sanctity of life as a public interest may be one aspect. Given, however, that
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any state action on abortion necessarily impacts upon a women’s rights and freedoms,
international law sets limits on the state power to criminalize abortion.?

The principles of non-arbitrariness and proportionality guide human rights limits on the
state power to criminalize abortion.?> These limits recognize that criminal law represents
the most onerous, intrusive and punitive power of the state, and should only be used as a
last resort. The state may only rely upon the criminal law where it offers a rational and
proportionate means to achieve a legitimate end with the onus on the state to demonstrate
both criteria are met. The principle of non-arbitrariness requires a direct and rational
connection between the purpose of the criminal prohibition (e.g. decrease in the number of
abortions), and the objective of the law (e.g. protection of prenatal life). As a result, a
criminal abortion law that limits the human rights of women in a way that bears no
connection to, or that undermines, its objectives is arbitrary, inflicting harm without need
or reason.z The World Health Organization, for example, has shown that criminal laws do
not decrease the need for abortion, but make them unsafe.?* The principle of proportionality
requires that criminal abortion laws not deprive women of their human rights in a manner
disproportionate to the objective of the law.?® The connection between the impact of the
law and its objective must be within the norms of a free and democratic society.

One measure to ensure that criminal abortion laws are non-arbitrary and proportionate is
to decriminalize abortion in prescribed circumstances, commonly referred to as legal
grounds. International human rights law requires the decriminalization of abortion, at a
minimum, in circumstances of risk to life and health of the pregnant woman, risk of serious
fetal malformation, and where pregnancy results from sexual crime (i.e. rape, incest).?
Criminalization on these grounds is considered arbitrary and disproportionate because it
fails to give due consideration to the hardships of women who end their pregnancies in
these circumstances with risks to their physical and mental health, including their integrity
and well-being.?” Under international law, any state action or law likely to result in bodily
harm, unnecessary morbidity or preventable mortality constitutes a violation of the rights
to life and health.?® State Parties are further obligated to abstain from imposing
discriminatory practices relating to reproductive health, including laws that criminalize or
otherwise restrict access to health care interventions, such as abortion, needed by women.2

A second measure to ensure that criminal abortion laws are non-arbitrary and proportionate
in their application and effect are procedural protections. These protections ensure that
women can access safe and respectful abortion services under the legal grounds to the full
extent of the law.*® Commonly referred to as the “chilling effect”,® human rights
authorities recognize that criminalization can result in providers refraining from offering
or delivering services even when allowed by law.*? International human rights law requires
the state to take affirmative measures to ensure that legal grounds are clear and transparent,



and that procedures to access legal abortion do not impose undue burdens.®® In addition,
obligations regarding transparency are especially important for individuals with
vulnerabilities, such as adolescents** and women with disabilities.?s State Parties are
obligated to ensure that women can access timely and accurate information on abortion
grounds and procedures, as well as, evidence-based health information on the
circumstances of their pregnancy and all legal options for care.®® Human rights standards
require the state to provide legal and administrative mechanisms to redress unlawful
denials of legal abortion.*”

IV. The ground and procedural protection for lawful abortion in the case of serious fetal

malformation

16.

17.

18.

International human rights law requires the decriminalization of abortion in circumstances
where there is a risk of serious, including fatal fetal malformation,® and special protection
of adolescent girls with such pregnancies.®® Human rights authorities characterize abortion
in these circumstances as a therapeutic intervention given foreseeable risks of mental
distress and suffering for women and their families in the forced continuation of pregnancy,
and therefore interpret criminal prohibitions on abortion in these circumstances as a
violation of women’s right to health.*

Human rights authorities have also interpreted criminal prohibitions on abortion that
require women to continue a non-viable pregnancy to miscarriage or stillbirth, or to a
gestational marker of viability, to violate the right against inhuman and degrading
treatment.*! On diagnosis of a non-viable pregnancy, women and families may experience
emotional distress and suffering, which criminalization prolongs by forcing a woman to
endure a pregnancy with the knowledge that it will end in death rather than life. The
infliction of suffering is arbitrary because no countervailing state interest justifies the
harm.*2 The Human Rights Committee has further acknowledged that the criminalization
of abortion in this circumstance, with its associated dignitary harms, can result in denial of
the respect, care and compassion the state accords to women with nonviable pregnancies
who miscarry.*?

In a joint statement, the United Nations Committee on the Elimination of Discrimination
against Women and the Committee on the Rights of Persons with Disabilities have
explicitly clarified that the use of disability rights in an effort to restrict or prohibit women's
access to safe and legal abortion constitutes a misinterpretation of the Convention on the
Rights of Persons with Disabilities.** Disability rights and gender equality are two
components of the same human rights standard that cannot be construed as conflicting.
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With respect to procedural protections, the right to health is an inclusive right that
encompasses access not only to health care services, but also to the information and support
necessary for free and informed decision-making about care.® The European Court of
Human Rights has specifically affirmed the right of women to access timely prenatal
screening and other health information necessary to diagnose fetal malformation and access
legal abortion.*®

Section 4(a)(1)(2) of the Law on family planning lawfully allows for an abortion to be
carried out where there is a high risk of a severe and fatal fetal malformation. Section 2(a)
of the Law on family planning, which requires the state to ensure unimpeded access to
prenatal information and testing, in particular in cases of an increased risk of fetal
impairment, provides procedural protections under the legal ground. Both provisions
reflect obligations of the Republic of Poland under international human rights law.

V. Conclusion

21.

Signed

The consensus in international human rights law

Supports the progressive decriminalization of abortion to protect the lives and health of
women and to improve their quality of life;

Sets limits on the state power to criminalize abortion based on principles of non-
arbitrariness and proportionality;

Requires the decriminalization of abortion where there is a risk of serious fetal
malformation; and

Requires states to enact procedural protections to ensure access to safe and respectful
abortion services to the full extent of the law.

Prof. Joanna N. Erdman
Schulich School of Law, Dalhousie University, Halifax, Nova Scotia, Canada B3H4R2

Prof. Rebecca J. Cook
Faculty of Law, University of Toronto, Toronto, Ontario, Canada M552C5
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