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I. Overview 

 

A.   Introduction 

 

1 Gladys Carol Espinoza Gonzales v. Perú raises important questions about the role of gender 

stereotyping in matters of violence against women in the criminal justice system and how such 

stereotyping affects women’s access to justice. The decision of the Inter-American Court of Human 

Rights will therefore have significance not only for the immediate outcome of the case, but also for the 

development an adequate application of international norms and jurisprudence relating to adverse 

stereotyping against women.  

 

2 As ordered by this Court, this expert opinion accordingly addresses “the role of the law, public policies 

and the State practices in perpetuating gender stereotypes, and the use of stereotypes by the judiciary 

and their influence in the legal analysis of cases regarding violence against women.” It concentrates on 

how gender stereotyping can facilitate gender-based violence against women and how it undermines 

the ability of survivors to access justice, including in criminal matters. This opinion highlights the key 

obligations under regional and international human rights law to address and remedy adverse 

stereotyping. The opinion is of a general character and does not address the specific facts of the case.  

 

B.  Relevant experience that qualifies the author to give an expert opinion in the matter 

addressed in this declaration   

 

3 The author has substantial legal expertise in international women’s rights law,
1
 including as it relates to 

gender stereotyping,
2
 has been called as an expert third party intervener in domestic

3
  and international 

cases,
4
 and taught widely on the issue.

5
 The author has sought to aid the normative development and 

implementation of international human rights obligations related to gender stereotyping through this 

work.  

II. Gender Stereotypes and Stereotyping Contribute to Gender-based Violence against Women 

Suspects, and Impair their Access to Justice  

4    Gender stereotypes and stereotyping of women suspected, accused or convicted of crimes work to:  

 permit and condone violence against them, for example when law enforcement agencies fail 

to investigate violence against them, or when state authorities commit violence against 

them in custody or in prison; and  

 limit their opportunities to obtain a fair trial, and may result in harsher sentences because of 

their non-conformity.   

A.  Understanding Gender Stereotypes and Gender Stereotyping 

5 “Gender stereotype” is an overarching term that refers to a generalized view or preconception of 

attributes or characteristics possessed by, or the roles that are or should be performed by, men and 

women respectively.
6
  Gender stereotypes are social and cultural constructions of men and women, due 

to their different physical, biological, cognitive, sexual, and social functions.
7
  Gender stereotypes are 

formed in different contexts usually for the purpose of exerting control over women.
8
  They are formed 

around different characteristics including sex,
9
 sexual,

10
 sex-role,

11
 and/or compounded

12
 attributes. 

Since gender stereotypes often interact with other stereotypes to produce compounded stereotypes, it is 

important to understand how particular subgroups of women are stereotyped in different ways than 

from women generally.
13

 For example, the subgroup of women suspected of criminal activity, 

including terrorist activity, might lead to assumptions that they are not credible.  

6 “Gender stereotyping” is the practice of ascribing attributes, characteristics, or roles to individuals 

based on their presumed membership in a social group of women or men.
14

 This practice of identifying 

women with a particular social group, especially when the individual women do not associate 
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themselves with such groups, is a “significant challenge to the practical realization of women’s human 

rights.”
15

  It has been identified as such because it is both a root cause and consequence of 

discrimination and a broad range of other human rights violations, including gender-based violence
16

 

and denial of a fair trial.
17

  The practice of gender stereotyping will vary accordingly to sectors of 

society, such as criminal justice administration, and will depend on individual, situational and broader 

factors prevailing in those sectors (see II.D. below). 

A.   Naming gender stereotypes of women suspects 

7 It has been explained that “the ability to eliminate a wrong is contingent on it first being ‘named,’….  

Naming is an important tool for revealing an otherwise hidden harm, explaining its implications, and 

labeling it as a human rights concern….”
18

  Naming the operative stereotypes necessitates an 

examination of the particular attributes, characteristics and/or roles assigned to affected 

individuals.
19

  This requires careful analysis of a context to “determine what the law, policy, or 

practice provides, either explicitly or implicitly, about men or women and the nature and hierarchy 

of gender relations.”
20

  This Court has taken judicial notice of the phenomenon of gender 

stereotyping.
21

  In the context of marriage and family relations, this Court has recognized the 

stereotype of women as creators of family.
22

  The Inter-American Commission on Human Rights has 

explained that the stereotype of women as homemakers and caretakers and the stereotype of men as 

breadwinners are often reflected in laws that give men sole legal authority over the family.
23

 The 

homemaker/caretaker stereotype of women often evolves into prescriptive stereotypes that women 

should be passive, docile and deferential to men, both physically and intellectually.  

8 Several possible characteristics of the subgroup of women in the criminal justice system, such as 

women suspected or convicted of crimes, include attributes of being assertive, manipulative, lacking 

credibility and defying authority.  Such characteristics allow a woman to be labeled as a “bad girl”, 

contrary to the politically compliant “good girl” who defers to authority.  Characterization of women 

suspected of criminal activity as bad girls serve to deny them their maturity and humanity and 

relieve their assailants of responsibility.
24

  Such characterizations imply that state authorities do not 

have to treat women suspects as having intrinsic and equal worth. As a result, violence against 

women suspects is condoned.   

 

9 The ability to obtain justice is very dependent on a woman’s ability to be perceived as a good girl. 

As a result, it is difficult for women characterized as bad to access a fair criminal trial.
25

  Even 

judges may deny them a presumption of innocence. When women suspects or convicted women 

criminals do not conform to how women are expected to behave, they are punished for their non-

conformity, irrespective of whether or not they actually engaged in any particular form of criminal 

behavior.  

 

B.   Harming women suspects through stereotyping 

10 Once stereotypes have been named, consideration needs to be given to how the operative stereotypes 

contribute to women’s experiences of gender-based violence in criminal justice systems.  It is not 

enough to identify a particular stereotype; it must also be explained how the stereotype harms 

women. This requires an analysis of the inferences intended to be drawn, based on the generalized 

views and related assumptions about women and men.  The stereotype that “men are/should be heads 

of households” may, for instance, perpetuate the view of men as holding ultimate power within 

family relations and ultimately entitled to subordinate women within those relations. This view may, 

in turn, effectively give men so-called “permission” to discipline women through violence if they do 

not defer to male authority.  

11 Prejudices against women suspects might be triggered in criminal justice officials when such women 

act in assertive ways. Police officials biased against assertive women might justify sexual assaults of 

women in custody as a means of “correcting” such assertiveness, employing force to exploit 

women’s sexual vulnerability.  Psychiatrists and psychologists who are biased against assertive 

women might make assessments of the mental state of female prisoners that are unrelated to a female 
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prisoner’s actual state of mind.  For instance, they might characterize women as pathologically 

“depressed” when they exhibit the normal reaction to suffering abuse under the ongoing charge of 

abusive “guardians” against whom they are powerless.  Criminal justice officials who are prejudiced 

against women because they do not comply with conventional gender stereotypes of women as 

passive might fail to order an investigation into how a woman was actually treated.  Judges who 

share similar gender stereotypes about women suspects might not rely on appropriate evidence in 

ruling on their innocence or guilt, or might give them harsher punishments than women suspects 

who do defer to legitimate male authority.  

i.  Stereotypes condone and justify violence against women suspects 

12 The Inter-American human rights system acknowledges that gender stereotyping is a root cause of 

gender-based violence against women. The Inter-American Convention on the Prevention, 

Punishment and Eradication of Violence against Women (the Convention of Belém do Pará) 

recognizes that stereotyping legitimizes and exacerbates gender-based violence against women.
26

  It 

also recognized that legal or customary practices can “sustain the persistence and tolerance of 

violence against women.”
27

  In González et al. (“Cotton Field”) v. Mexico, this Court explained that 

“[t]he creation and use of stereotypes becomes one of the causes and consequences of gender-based 

violence against women.”
28

  This Court also explained that “the subordination of women can be 

associated with practices based on persistent socially-dominant gender stereotypes, a situation that is 

exacerbated when the stereotypes are reflected, implicitly or explicitly, in policies and practices and, 

particularly, in the reasoning and language of the judicial police authorities….”
29

 

13 The Committee on the Elimination of Discrimination against Women (the CEDAW Committee) has 

identified the linkages between gender stereotyping and gender-based violence against women.  In 

its General Recommendation No. 19, the Committee explained that      

 

 [t]raditional attitudes by which women are regarded as subordinate to men or as having 

stereotyped roles perpetuate widespread practices involving violence or coercion ….  Such 

prejudices and practices may justify gender-based violence as a form of protection or control of 

women.  …  While this comment addresses mainly actual or threatened violence the underlying 

consequences of these forms of gender-based violence help to maintain women in subordinate 

roles and contribute to their low level of political participation and to their lower level of 

education, skills and work opportunities.
30

 

 

14 The CEDAW Committee has subsequently confirmed the above in its jurisprudence.
31

  UN Special 

Rapporteurs concur that stereotyping, prejudices and biases is a contributing factor in the prevalence 

and nature of gender-based violence against women.
32

  

 

ii.  Stereotypes impair women suspects’ access to justice 

 

15 Gender stereotypes can impair access to justice for women suspects by discrediting them and their 

testimony, by fostering a climate of impunity concerning the gender-based violence they suffer, and 

by ineffectively investigating, inadequately prosecuting and/or under-punishing such violence.       

  

a. discrediting the victim 

 

16 There is a variety of ways in which state officials discredit or blame the victim.
33

  Prejudicial thinking 

by officials often implies that a victim invited, or was responsible for, the violent attack against her, 

because of her “provocative” ways, her “un-feminine” nature or her failure to defer to authority.  When 

such prejudices pervade the minds of state officials, they often think that they do not have to 

investigate such acts of violence because the assailants are justified in employing or not responsible for 

the violence.
34

  In Gonzalez et al. (“Cotton Field”) v. Mexico, this Court explained how state officials 

blamed the victim.
35

 It referenced the testimony of the victims’ mothers to show how state officials had 

generated hostile stereotypes of the victims’ roles, attributes and characteristics, in part to justify their 

avoidance of their obligations to investigate.  For example, this Court cited testimony of Esmeralda 
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Herrera’s mother saying that “when she reported her daughter’s disappearance, the authorities told her 

that she “had not disappeared, but was out with her boyfriends or wandering around with friends,” and 

“that if anything happened to her, it was because she was looking for it, because a good girl, a good 

woman, stays at home.”
36

 Importantly, the Court concluded that “…the comments made by officials 

that the victims had gone off with a boyfriend or that they led a disreputable life, … constitute 

stereotyping.” 
37

 

 

17 Discrediting the victims sends a message that the state does not consider them to be worthy of 

protection against violence or of the state resources necessary to conduct an effective criminal 

investigation into their complaints of violence.  It also sends a message that gender-based violence 

against women is a lesser crime, and that such violence is an acceptable, natural and/or inevitable 

part of life for women.
38

 

 

b. fostering a climate of impunity 

 

18 Stereotypical thinking promotes a climate of justification or impunity.  This impunity has its roots in 

state laws that perpetuate gender stereotypes and suggest that women are subordinate to men, and that 

women who do not conform to traditional sex-roles should suffer the consequences, including gender-

based discipline through violence.  Impunity also has its roots in the perpetuation of stereotypes by 

state authorities, through the inadequate investigation of alleged violent crimes against women.  The 

state’s dismissive response to the killings and disappearances of women was to establish a link 

between the crimes and the way in which victims dressed or conducted themselves, blaming them for 

the crimes, rather than the perpetrators.
39

   

 

19 Where women defy male authority, they can be beaten with impunity because they do not comply 

with traditional expectations of women as compliant with legitimate male control.  A culture of 

impunity in turn perpetuates default understandings of women suspects as less valuable than men 

(and other women).  Evidence that women should be subordinate to men can also be found in the 

conduct and inaction of state authorities.  States’ and judges’ inadequate responses to gender-based 

violence that women suffer in police custody or in imprisonment has reflected and perpetuated the 

view that such violence against women is not a serious crime. In short, violence against women 

suspects is obscured and under-penalized, allowing it to continue with impunity.
40

 

 

20 Socially pervasive and persistent gender stereotyping in a state’s legal system has generated a 

climate of impunity surrounding such stereotyping, as well as the gender-based violence against 

women to which it gives rise.  Such stereotyping not only perpetuates discrimination against women, 

but it also sends a message that women do not “deserve” to access justice or judicial remedies 

because they are to blame for their own violent encounters.  In addition, authoritative stereotyped 

observations influence the conduct of all public officials, laying the foundation for state inaction and 

failure to prevent, punish and/or remedy gender-based violence against women.  

 

21 State Parties to human rights treaties are obligated to ensure that gender stereotyping by their agents 

of officials does not foster a climate of impunity where state agents and officials fail to investigate 

allegations of gender-based violence against women. When a State Party relies on gender stereotypes 

in deciding not to investigate complaints of gender-based violence against women, it impedes 

women’s ability to access justice.
41

  The Convention of Belém do Pará and the Convention on the 

Elimination of All Forms of Discrimination against Women (the CEDAW Convention)
42

 underscore 

“the link between violence against women and discrimination, and the way in which certain 

stereotypes and social and cultural practices … can have a negative influence on the conduct of 

public officials”
43

 with respect to the investigation of such violence.  According to the Inter-

American Commission, “the discriminatory socio-cultural patterns and behaviors that still persist are 

detrimental to women and prevent and obstruct the enforcement of existing laws and the effective 

punishment of acts of violence.  …  The way in which officials in the administration of justice 

systems react to cases involving violence against women reflects the fact that these discriminatory 

socio-cultural patterns are still very much intact.”
44
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22 States Parties are obligated under human rights law to ensure that gender stereotyping does not foster 

a culture of impunity in which women are prevented from accessing justice, on a basis of equality. 

For example, article 24 of the American Convention on Human Rights
45

 (the American Convention), 

and articles 2(c) and 15(1) of the CEDAW Convention, obligate States Parties to ensure equality of 

and before the law.  These provisions require States Parties to rid their legal systems of gender 

stereotypes that contribute to impunity and denial of equality before the law. The Inter-American 

Commission has explained that when  

 

 perpetrators are not held to account, as has generally been the case …, the impunity confirms 

that such violence and discrimination is acceptable, thereby fueling its perpetuation.  As the 

Inter-American Court … has emphasized with respect to human rights violations generally, 

“the State has the obligation to use all the legal means at its disposal” to combat impunity 

because it “fosters chronic recidivism” of such violations, “and total defenselessness of victims 

and their relatives.”
46

 

  

c. ineffective investigations, prosecutions and punishments 
 

23 This Court has called for the implementation of a gender perspective in criminal investigations and 

judicial proceedings.
47

 The implementation of a gender perspective requires ensuring that gender 

stereotyping by their agents and officials does not impede or distort the effective investigation, 

adequate prosecution and/or appropriate punishment of gender-based violence against women. This 

Court has recognized that prejudices about women suspects resulted in their harsher punishment and 

crueler treatment.
48

  

 

24 Where state authorities have commenced investigations into allegations of gender-based violence, 

gender stereotypes have often undermined the integrity and effectiveness of those investigations, 

impeding the resolution of innumerable cases concerning gender-based violence against women, and 

perpetuating an ongoing climate of impunity.
49

  In its report on access to justice, the Inter-American 

Commission described the impact of stereotyping on the integrity and effectiveness of 

investigations:  

 

The influence exerted by discriminatory socio-cultural patterns may cause a victim’s 

credibility to be questioned in cases involving violence, or lead to a tacit assumption that she 

is somehow to blame for what happened, whether because of her manner of dress, her 

occupation, her sexual conduct, relationship or kinship to the assailant and so on.  The result 

is that prosecutors, police and judges fail to take action on complaints of violence.  These 

biased discriminatory patterns can also exert a negative influence on the investigation of such 

cases and the subsequent weighing of the evidence, where stereotypes about how women 

should conduct themselves in interpersonal relations can become a factor.
50

 

 

D.   Perpetuating stereotypes of women suspects  

 

25 Conditions for subordination of women are exacerbated when gender stereotyping is socially 

pervasive and/or persistent.  Gender stereotypes are socially pervasive, meaning articulated across 

social sectors, and socially persistent, meaning articulated over time.
51

  These conditions are 

aggravated when stereotypes are reflected or embedded in the law, policies or practices, and in the 

reasoning and language of state officials, including criminal justice agents and judges.  It has been 

explained that “the persistence of cultural and social norms, traditional beliefs and … gender 

stereotypes were the obstacles most frequently cited by governments to the achievement of equality 

in all regions.  …  Even in countries where basic indicators of women’s advancement show 

considerable progress …, gender roles and identities continue to be shaped by patriarchal notions of 

‘femininity’ and ‘masculinity’ ….”
52

   

 

26 Contextual factors that explain how a gender stereotype contributes to social stratification and 

subordination include: 
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 individual factors, such as cognitive and behavioral factors;  

 situational factors, such as predisposing conditions found in different sectors, including the 

criminal justice sector or the judiciary; and  

 broader factors such as cultural, political and legal factors.
53

   

 

Understanding these factors is important in determining why and how stereotypes persist, and how 

they might be eliminated.   

 

27 Individual factors refer to how individuals form gender stereotypes through their everyday 

interactions with family, friends and, for example, colleagues, and also through exposure to cultural 

heritage.  Stereotypic beliefs associated with sex and gender often create foundations for 

discriminatory behavior,
 
for instance among police officials and psychologists acting as expert 

witnesses.  “Whether realized or not, stereotypic beliefs create expectations about a person before 

that person is encountered and lead to distorted judgments about behavior.  Therefore, stereotypes 

become the basis for faulty reasoning leading to biased feelings and actions, disadvantaging (or 

advantaging) others not because of who they are or what they have done but because of what group 

they belong to.”
54

 For example, where women suspects exhibit assertive characteristics and do not 

comply with traditional expectations of women as passive, they might be assessed more negatively 

and punished more harshly than women who do comply with such expectations.  

 

28 Situational factors include antecedent or predisposing conditions in a particular sector that operate 

to increase the likelihood of hostile gender stereotyping.  Stereotyping is most likely to intrude when 

the target of the stereotype is isolated; that is, when there are few of a kind in an otherwise 

homogeneous environment.  Where there are many more men than women, for instance, there is 

more likelihood that women will be stereotyped in negative ways.
55

 For example, a predisposing 

condition might be a very high percentage of male police officers who are prejudiced against women 

who act assertively. 

 

29 Broader factors include historical, cultural, religious and legal factors that might facilitate the 

perpetuation of gender stereotypes.  Gender stereotypes can be understood as arising out of a history 

of patriarchy,
56

 and consequent legal incapacities and practices that prejudice women’s equal 

exercise of their human rights, particularly in the criminal justice system.  

  

III. State obligations to address gender stereotyping that undermines the human rights of women 

suspects  

30 In order to implement each of the human rights of women suspects, states must name the operative 

stereotypes that implicate their rights, and explain how they contribute to and perpetuate violations of 

women’s rights.  

 

   A.   Rights to non-discrimination and substantive equality 

31 The achievement of substantive equality obligates States Parties to the American Convention, the 

Convention of Belém do Pará and the CEDAW Convention to eliminate forms of gender 

stereotyping that result in the discriminatory treatment of women. Negative gender stereotypes affect 

human rights of all individuals, but they often have a particularly egregious effect on women, 

discriminating against them by impairing or nullifying the recognition, enjoyment or exercise of 

their human rights and fundamental freedoms.
57

  Stereotypes become discriminatory when they 

operate to conceal individuals’ needs, wishes, abilities and circumstances in ways that deny them 

their rights and freedoms.  They also become discriminatory when they create gender hierarchies by 

categorizing women, or subgroups of women, into a subordinate status.   

 

32 The American Convention’s Article 24 codifies the right to equal protection of and before the law, 

while its Article 1 requires States Parties “to respect the rights and freedoms” recognized in the 

American Convention and to ensure “the free and full exercise of those rights and freedoms, without 

any discrimination for reason of … sex ….” Article 2 further obligates States Parties to adopt 

legislative and other measures to give domestic effect to those rights and freedoms.  
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33    The CEDAW Convention obligates States Parties to “eliminate all forms of discrimination against 

women with a view to achieving women’s de jure and de facto equality with men in the enjoyment 

of their human rights and fundamental freedoms.”
58

  Article 2(f) of the CEDAW Convention 

requires States Parties to “take all appropriate measures, including legislation, to modify or abolish 

existing laws, regulations, customs and practices which constitute discrimination against women.”  

Where a law, regulation, custom or practice makes a distinction, exclusion or restriction on the basis 

of a gender stereotype that has the purpose or effect of impairing or nullifying women’s equal rights 

and fundamental freedoms, it is a form of discrimination that States Parties must eliminate.  In 

addition, article 5(a) requires the modification of “social and cultural patterns of conduct of men and 

women, with a view to achieving the elimination of prejudices and customary practices which are 

based on the idea of the inferiority or superiority of either of the sexes or on stereotyped roles for 

men and women.” That is, states must reformulate laws, policies and practices to ensure that they do 

not devalue women or reflect the patriarchal attitudes that attribute particular subservient 

characteristics and roles to women through stereotypes. While it is necessary to eliminate direct and 

indirect discrimination and to improve the de facto position of women, states must go further “to 

address prevailing gender relations and the persistence of gender-based stereotypes that affect 

women not only through individual acts…but also in law, and legal and societal structures and 

institutions” in order to achieve substantive equality.
59

   

 

34    Women’s rights to equality and non-discrimination have since been affirmed in a wide range of 

human rights instruments, including the Convention of Belém do Pará.
60

  This Convention supports 

an interpretation of the basic legal framework for the protection of women’s rights that requires the 

elimination of gender stereotypes.  The Convention recognizes gender-based violence as a reflection 

of “the historically unequal power relations between women and men.”
61

  It acknowledges that 

women’s right to be free from violence includes the right to be free from all forms of discrimination 

and also to “be valued and educated free of stereotyped patterns of behavior and social and cultural 

practices based on concepts of inferiority or subordination.”
62

  States Parties are obligated to “take 

all appropriate measures, including legislative measures, to amend or repeal existing laws and 

regulations to modify legal or customary practices which sustain the persistence and tolerance of 

violence against women.”
63

  States Parties are further obligated “to modify social and cultural 

patterns of conduct of men and women, including the development of formal and informal 

educational programs appropriate to every level of the educational process, to counteract prejudices, 

customs and all other practices which are based on the idea of the inferiority or superiority of either 

of the sexes or on the stereotyped roles for men and women which legitimize or exacerbate violence 

against women.”
64

   

 

35    States’ laws, policies and practices often discriminate against women, on their face or in their 

application, on the basis of the stereotype that women are inferior and subordinate to men, in 

violation of the American Convention, the Convention of Belém do Pará and the CEDAW 

Convention. The rights to equality and non-discrimination require States Parties to recognize and 

respect the equal and intrinsic worth of all human beings, both men and women.  Human rights 

treaty bodies have explained that where it can be shown that  laws, policies or practices make a 

difference in treatment on the basis of the stereotype of women as inferior and subordinate to men, 

and where that differential treatment prejudices women’s rights, they will find discrimination.
65

  

Where gender stereotypes do not constitute a form of discrimination for purposes of article 2(f) of 

the CEDAW Convention or article 6(a) of the Convention of Belém do Pará, it is sufficient for a 

condemnation that there is a finding that practices are based on the inferiority or subordination of 

women.
66

 Thus, a state’s laws, policies and practices must be free of hostile gender stereotyping, 

including those forms and manifestations that subordinate or that degrade women. 

 

B.   Rights to be free from gender-based violence against women  

36 This Court has held two States Parties responsible for failure to address gender-based violence. In the 

Cotton Field decision,
67

 this Court held Mexico responsible under the American Convention and the 

Convention of Belém do Pará for failing to investigate the gendered disappearances and murders of 
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three poor, migrant women. The decision is important for a number of reasons, including that for the 

first time, the Court considered states’ positive obligations to respond to violence against women by 

private actors, looked at the murders of these three women in the context of mass violence against 

women and structural discrimination, and found that gender-based violence constitutes gender 

discrimination. The Court decided that the state violated the obligation not to discriminate contained in 

Article 1(1) of the Convention, in connection with the obligation to guarantee the rights embodied in 

Articles 4(1) [life], 5(1) [physical, mental and moral integrity], 5(2) [torture or cruel, inhuman, or 

degrading punishment or treatment] and 7(1) [personal liberty and security] of the Convention, to the 

detriment of the three victims; as well as in relation to the right of access to justice established in 

Articles 8(1) [right to a fair trial] and 25(1) [simple, prompt, effective recourse] of the Convention, to 

the detriment of the victims’ next of kin (paras 402, 602(6)).  

 

37 In the Case of Miguel Castro Castro Prison v. Perú, this Court relied on CEDAW General 

Recommendation No. 19 to find that violence directed against a woman, because she is a woman, is a 

form of discrimination.
68

  Some states have taken their obligations seriously by enacting laws designed 

to eradicate violence against women.
69

  

 

C. Right to a Fair Trial  

38 States need to ensure that women accused of a crime can rely on a legal system that is free of 

prejudices and hostile stereotypes, and on a judiciary whose impartiality is not compromised by 

biased assumptions.
70

  In its decision in J  v. Perú, this Court explained that biased assumptions 

about women accused of terrorism can neither preclude a careful investigation into the allegations of 

sexual violence nor impede access to a fair and impartial trial.
71

  The CEDAW Committee has held 

states parties accountable for judicial stereotyping resulting in the discriminatory denial of the right 

to a fair trial.
72

  

 

39 In order to overcome hostile gender stereotypes, prejudices and biases and to ensure impartial 

judicial proceedings, Professor Fenton has made recommendations for codes of professional conduct 

and rules of evidence.
73

  She suggests reforming codes of professional conduct for lawyers to allow 

for the regulation of stereotypic speech where it prejudices the integrity and fairness of the judicial 

process.
74

  While her recommendation is limited to lawyers, it could be extended to cover all those 

professionals, including expert witnesses, in legal proceedings.  Professor Fenton has also 

recommended that rules of evidence allow for the exclusion of evidence based on “stereotypic 

statements, innuendo and allusions … if their probative value is substantially outweighed by the 

danger of unfair prejudice, confusion of the issues, or misleading the jury [or judge].”
75

  

 

40 In order to ensure the impartiality of judges, states have to build capacities of members of the legal 

profession to identify and challenge such stereotypes, prejudices and assumptions to ensure that legal 

proceedings are conducted fairly and impartially and free of harmful stereotypes, prejudices and 

biases.
76

 An excellent example of capacity building is the Equal Treatment Bench Book, which 

includes guidance for judges on gender and other forms of stereotyping.  Among other things, this 

bench book: 

 identifies common stereotypes about women and men, and recognizes that stereotypes can 

disadvantage women and lead to unlawful discrimination against them; 

 clarifies that judges should not make stereotypical assumptions about women and men; and 

 provides important information that help dismantle stereotypes and myths related to gender-based 

violence against women.
77

    

 

41 With regard to the above suggestions, the importance of the implementation of national legislation 

and public policies designed to protect women from acts of violence and discrimination must be 

stressed. The Inter-American Commission has called for the earmarking of sufficient resources to 

enact the necessary regulations to ensure their effective implementation nationwide, and to create 

benchmarks to monitor compliance.
78
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D.    Right to an effective remedy 

42 To be effective, remedies to address wrongful gender stereotyping should “contain both individual 

and structural dimensions.”
79

 Individual remedies should aim, as far as is possible, to restore a 

woman to the position she was in before she was wronged as a result of gender stereotyping and 

may, for instance, include an acknowledgement that relevant actions/decisions were based on 

stereotypes and not  law or fact, an apology, and reparation for the material harm of wrongful gender 

stereotyping.
80

   

43 Structural remedies should de-institutionalize gender stereotypes from the laws, policies, and practices 

of the state,
81

 and the states should take all measures available to “combat gender-based stereotyping, 

bias and prejudices in all aspects of the criminal justice system, including investigation, prosecution, 

interrogation and protection of victims and witnesses, and sentencing, including by training judicial 

actors.”
82

  States should also aim to build capacity to identify wrongful gender stereotyping, name 

operative gender stereotypes and understand and articulate the harm caused by such gender 

stereotypes/stereotyping.  Structural remedies might include measures, such as training and education 

for members of the judiciary and other key decision-makers, including law enforcement officials, to 

ensure that all legal procedures in cases involving gender-based violence “are impartial and fair, and 

not affected by prejudices or stereotypical gender notions.”
83

  In Cotton Field, this Court urged the 

State Party to implement gender-sensitive training to “enable all officials to recognize the effect on 

women of stereotyped ideas and opinions in relation to the meaning and scope of human rights.”
84

  It 

ordered the State “to continue implementing permanent education and training programs and courses 

in elimination of stereotypes of women’s roles in society.”
85

   

 

IV.  Conclusion and recommendations  

  

44 States are obligated under human rights law to ensure all women equal protection of and before the 

law without discrimination.  States are further obligated to eliminate negative forms of gender 

stereotyping and to ensure women, even when held in custody, the right to live free of gender-based 

violence.  Significantly, human rights instruments, as interpreted by international and regional treaty 

bodies, have underscored the linkages between gender stereotyping, discrimination and gender-based 

violence against women.  Thus, in order to ensure the elimination of all forms of discrimination 

against women and the realization of substantive equality, states must takes measures to eliminate 

discriminatory forms of gender stereotyping, including those forms that foster gender-based 

violence.  Priority must be given to gender stereotypes that are rooted in social, institutional or legal 

patterns and practices.  

 

45 In order to comply with their human rights obligations to prevent and condemn violence against 

women and to ensure access to justice, states are obligated to take the necessary measures to 

eradicate harmful gender stereotypes. States need to ensure that their criminal justice officials, 

members of their judiciary and professionals associated with criminal justice have the necessary 

capacities to name and expose how the rights of women were violated because they failed to comply 

with prescriptive stereotypes of how women ought to conduct themselves.  States are obligated to 

institute and apply the necessary policies and codes to ensure the elimination of discrimination in all 

sectors of government.  This obligation requires the implementation of existing national legislation 

and public policies designed to protect women from acts of violence and discrimination, to earmark 

sufficient resources, to enact the necessary regulations to ensure their effective implementation 

nationwide, and to create benchmarks to monitor compliance.  

 

46 Finally, states are obligated to take appropriate measures to hold their agents and officials 

accountable, such as by effectively investigating gender-based violence against women in custody or 

in prison, bringing the perpetrators to justice, imposing appropriate punishments, and providing 

effective remedies for the victims and their families.    
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