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Introduction

This submission supports the legal reforms of the Decree Reforming the Federal District
Penal Code and Amending the Federal District Health Law (Decree) as consistent with the
international human rights obligations of the United Mexican States under the Convention on
the Elimination of All Forms of Discrimination against Women (Women’s Convention).?

This submission addresses the following reforms in particular:

e in Article 1 of the Decree, the redefinition of the crime of abortion as the interruption
of pregnancy after the twelfth week of gestation (Article 144 of the Federal District
Penal Code),?

e in Article 2 of the Decree, the prioritization of sexual and reproductive health care
(Article 16 Bis-6 and Bis-8 of the Federal District Health Law).*

It is submitted that these reforms represent significant measures to eliminate discrimination
against women in the field of health care. By enacting these reforms, the Federal District
seeks to ensure access to health care services on a basis of equality of men and women.”

This submission draws authority from General Recommendation No. 24 (Article 12: Women
and Health) (General Recommendation No. 24),° and Concluding Observations issued by the
Committee on the Elimination of Discrimination against Women (Committee).” General
Recommendation No. 24 elaborates the content and meaning of Article 12 of the Women’s
Convention. Article 12(1) requires States parties to “take all appropriate measures to
eliminate discrimination against women in the field of health care in order to ensure, on a
basis of equality of men and women, access to health-care services, including those related to
family planning.”® Concluding Observations provide important guidance on the concrete
implementation of Article 12 and related provisions of the Women’s Convention.

Authority is also drawn from national courts, which are increasingly applying the Women’s
Convention and constitutional equality provisions to find that the legal treatment of abortion
as distinct from other health care services discriminates against women.? The Colombian
Constitutional Court has held that the criminalization of health care that only women need
violates the rights to sexual non-discrimination under the Women’s Convention.™

Interest of the Programme

The International Reproductive and Sexual Health Law Programme, Faculty of Law,
University of Toronto, is an academic programme dedicated to improving the legal
protection and promotion of reproductive and sexual health. The Programme has particular
expertise in the application of equality and non-discrimination rights in the regulation of
reproductive health care. It has collaborated with government and international agencies,
non-government organizations, and academic institutions to develop policies and scholarship
on this subject.



I11. The redefinition of the crime of abortion as the interruption of pregnancy after the
twelfth week of gestation is consistent with the Federal District’s obligations under the
Women’s Convention

A. In redefining the crime of abortion, the Federal District recognizes that criminal
abortion laws discriminate against women

6. “[L]aws that criminalize medical procedures only needed by women and that punish women
who undergo those procedures” constitute discrimination under Article 12(1) of the Women’s
Convention.™* This is true of all criminal laws, both prohibitive and restrictive, that impose
punitive provisions on women who undergo abortion. Criminal abortion laws discriminate
against women because they:

e contribute to unsafe abortion with consequent risks to women’s lives and health
(paragraph 7)

e disproportionately impact women belonging to vulnerable and disadvantaged groups
(paragraph 8)

e stigmatize women who undergo abortion and the medical practitioners who provide
services (paragraph 9)

e |limit women’s capacity to make autonomous decisions about their health care, and
private and family lives, on the basis of gender stereotypes (paragraph 10)

7. Criminal laws do not restrict access to abortion. They restrict access to safe abortion.*?
Criminal laws lead hundreds of thousands of Mexican women every year to seek abortion
services from individuals without the necessary skill or in an environment that does not
conform to minimum medical standards, or both.*® Criminal laws are thus in part responsible
for abortion-related complications being a leading cause of maternal death among Mexican
women.* Men do not suffer similar rates of death and disability as a consequence of criminal
restrictions on access to health care services. Given their contribution to high rates of
mortality and morbidity, criminal abortion laws deny women their rights to life and health on
the basis of equality with men.™

8. Criminal abortion laws discriminate against women on the compounded basis of sex, race,
age and income. Women belonging to vulnerable and disadvantaged groups are in practice
disproportionately affected by criminal laws. In a series of Concluding Observations, the
Committee has observed high rates of abortion-related maternal mortality especially among
poor, rural, indigenous and Afro-descendent women,'® and has linked high rates of unsafe
abortion to poverty, exclusion and a lack of access to information, among other causes.’ In
Mexico, women belonging to socio-economically advantaged groups tend to circumvent the
law through private providers or by traveling abroad,*® while poor women and women with
low levels of education are more likely to resort to unsafe abortion.*® Contrary to General
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Recommendation No. 24, criminal abortion laws neglect rather than give special attention to
the health needs and rights of women belonging to vulnerable and disadvantaged groups.?

Where criminal laws only provide exemptions from punitive provisions if abortion is
performed for specific indications (e.g. risks to life and health, and rape), women still can not
access safe services for those indications.”* As recognized by the Committee, unsafe abortion
persists in Mexico despite legalization for specific indications.?? This is in part due to the
stigmatizing effect of the criminal law. By setting abortion services in a criminal context, it
denies abortion the status of legitimate medical care. The continuing criminality of abortion
expresses disapproval of and contributes to social sanctions against abortion and those who
engage it. Women are reluctant to seek information about abortion, leading many, who
satisfy indications for legal abortion, to resort to unsafe services.”® Women and medical
practitioners are deterred from respectively seeking and providing care for the management
of abortion-related complications.” The failure to ensure effective access to abortion-related
aftercare, an essential health care service, violates women’s rights to life and health.

Criminal abortion laws discriminate against women because they are based on stereotypes of
women as incapable of making responsible decisions about their reproductive health.
Criminal abortion laws limit the capacity of women to make autonomous decisions about
their health care, and their private and family lives, according to their health needs and
personal conscience. Criminal laws obstruct a woman from accessing abortion services
unless she meets criteria unrelated to her own best health interests, priorities and aspirations.
A woman’s decision-making capacity in matters of her reproductive health is thus subject not
to her own control, but to the control of the state.® Contrary to Article 16 of the Women’s
Convention, criminal abortion laws deny women the same rights as men to decide freely and
responsibly the number and spacing of their children, and to access the means necessary to
enable them to exercise these rights.”® Contrary to Article 5, criminal laws deny women these
rights on the basis of stereotyped roles for women.?’

B. In redefining the crime of abortion, the Federal District implements its
obligations to eliminate discrimination against women

Given that criminal abortion laws discriminate against women, international human rights
obligations to eliminate discrimination against women require their reform. In a series of
Concluding Observations, the Committee has recommended that State parties review laws
relating to abortion with a view to removing punitive provisions imposed on women who
undergo abortion in accordance with General Recommendation No. 24, and the Beijing
Declaration and Platform for Action.”®

General Recommendation No. 24 advises that “[w]hen possible, legislation criminalizing
abortion should be amended, in order to withdraw punitive measures imposed on women
who undergo abortion.”®® The Beijing Declaration and Platform for Action similarly urges
states to “consider reviewing laws containing punitive measures against women who have
undergone illegal abortions.”*
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In the Penal Code reforms of Article 1 of the Decree, the Federal District implements its
obligations to eliminate discrimination against women under the Women’s Convention. The
Decree reforms Article 144 of the Federal District Penal Code to withdraw punitive
measures imposed on women who undergo abortion during the first twelve weeks of
pregnancy.®* The crime of abortion is redefined as the interruption of pregnancy after the
twelfth week of gestation.®® This reform affirms women’s rights to non-discrimination in the
health care context, and in matters relating to private and family life.

In reforming its criminal abortion law, the Federal District of Mexico joins more than 56
countries worldwide that legally permit abortion without restriction as to reason for at least
some period of pregnancy.®® Since 1996, Albania, Cambodia, Nepal, Portugal, South Africa
and Switzerland have all enacted legal reforms to permit abortion without restriction as to
reason during the first 12 to 14 weeks of pregnancy.**

C. In redefining the crime of abortion, the Federal District recognizes that the
legitimate objective of protecting prenatal life may be pursued only in a manner
consistent with the human rights of women

The protection of prenatal life, as guaranteed by the Political Constitution of the United
Mexican States, is a legitimate objective. The redefinition of the crime of abortion as the
interruption of pregnancy after the twelfth week of gestation should not be interpreted as
detracting from the legitimacy of this objective. Rather, in reforming Article 144 of the Penal
Code, the Federal District recognizes that punitive measures imposed on women who
undergo abortion in the first twelve weeks of pregnancy is neither the sole nor most effective
means of protecting prenatal life. The high incidence of unsafe abortion in Mexico and other
jurisdictions with criminal abortion laws speaks to the ineffectiveness of such measures.

In the reform of Article 144, the Federal District further recognizes that the protection of
prenatal life may be pursued only in a manner consistent with the human rights of women,
and its obligations under the Women’s Convention and other international human rights
treaties.®® In a recent decision on the constitutionality of the criminal abortion law, the
Colombia Constitutional Court interpreted the right to life consistently with the state’s human
rights treaty obligations. The Court explained that the state may only protect prenatal life in a
manner compatible with the rights of women, including their rights to life and health as
protected by the Colombian Constitution and international human rights treaties.*

Measures to protect prenatal life consistent with the human rights of women include the
provision of safe motherhood services and prenatal assistance,’ the reduction of spontaneous
miscarriages, including recurrent miscarriages, and, welfare measures to ease the social and
economic burdens of pregnant women.*® States parties may also enact measures to reduce the
need for abortion by ensuring that appropriate family planning and contraceptive services are
available and accessible.*

IV. The prioritization of sexual and reproductive health care is consistent with the Federal

District’s obligations under the Women’s Convention
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A. In prioritizing sexual and reproductive health care, the Federal District
recognizes that measures to ensure women’s access to health care services are
necessary to eliminate discrimination against women

Article 12 of the Women’s Convention requires that States parties not only refrain from
obstructing women’s access to health care services, but also enact measures to ensure that
women realize their rights to health care.”” The reform of criminal abortion laws is
insufficient to eliminate discrimination of women. General Recommendation No. 24 provides
that States parties must also enact measures to “ensure timely access to the range of services
which arilrelated to family planning, in particular, and to sexual and reproductive health in
general.”

In 2006, the Committee advised the United Mexican States “to implement a comprehensive
strategy which should include the provision of effective access to safe abortion in situations
provided for under the law and a wide range of contraceptive measures.”** The Committee
urged Mexico more generally to improve women’s access to health care and health-related
information and services, in particular regarding sexual and reproductive health.

B. In prioritizing sexual and reproductive health care, the Federal District enacts
measures to ensure women’s access to health care services

In the Health Law reforms of Article 2 of the Decree, the Federal District implements its
obligations under the Women’s Convention to enact measures to ensure that women realize
their rights to health care. The Health Law reforms prioritize comprehensive sexual and
reproductive health care as a government priority. These reforms seek to ensure women’s
safe and timely access to a comprehensive range of sexual and reproductive health care
information and services, including legal abortion.*®

The Health Law reforms seek to improve access to family planning services, including free
counseling and a full range of safe and effective contraceptive methods, with the intention to
reduce the incidence of abortion, lower reproductive health risks, and prevent sexually
transmissible infections.* By reducing the need for abortion through expanded and improved
family planning services, education and information, the Federal District protects prenatal
life in a manner consistent with women’s human rights.*

The Health Law reforms seek to ensure women’s safe and timely access to legal abortion
services. Legal abortion is to be provided free of charge in public health facilities.*® The
reforms also address the provision of reliable information, counseling support and quality
services for the management of abortion-related complications.*” By integrating legal
abortion into comprehensive sexual and reproductive health care, the Federal District
recognizes legal abortion as legitimate care, requiring the same safe and timely provision as
any other health care service.”® Integration further contributes to the de-stigmatization of
abortion and the persons who engage it, including both women and medical practitioners.

Consistent with General Recommendation No. 24, the Health Law reforms require that
sexual and reproductive health care be provided in a manner sensitive to gender® and the
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different needs of women, especially young persons and adolescents.® By ensuring that
sexual and reproductive health care is acceptable to women disadvantaged on the basis of
age, the Federal District gives special attention to the health needs and rights of women
belonging to vulnerable and disadvantaged groups.>

Article 16 Bis-8 of the reformed Health Law explicitly states that the measures to improve
access to sexual and reproductive health care services are intended as means to ensure the
rights of all persons to decide freely and responsibly on the number and spacing of their
children. Through the Health Law reforms, the Federal District recognizes and affirms
women’s capacity to make independent and responsible decisions about their reproductive
health care and their private and family lives.

Conclusion

The Penal Code and Health Law reforms of the Decree are important measures to improve
women’s access to sexual and reproductive health care services. These reforms are consistent
with the international human rights obligations of the United Mexican States to eliminate
discrimination against women in the field of health care under Article 12 and related
provisions of the Women’s Convention. The Decree represents a significant step in the
recognition and protection of women’s reproductive health and rights, and women’s equal
status and worth more generally.
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ensure that the Department discharges its overall duty to provide integrated health services. Since this includes
services to women who seek a lawful termination of a pregnancy the Department has the same duty to provide this
service as any other however controversial the subject matter may be.”

*° General Recommendation No. 24, supra note 6 at para. 31(a).

%0 See also: Concluding Observations of the Committee on the Elimination of Discrimination against Women:
Belize, CEDAW, UN Doc. CEDAW/C/BLZ/CO/4 (2007): “The Committee recommends that the State party give



priority attention to the situation of adolescents” (para. 28); Concluding Observations of the Committee on the
Elimination of Discrimination against Women: Colombia, CEDAW, UN Doc. CEDAW/C/COL/CQ/6 (2007): “The

Committee recommends that the State party give priority attention to the situation of adolescents” (para. 23).
*! General Recommendation No. 24, supra note 6 at para. 6.
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