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Introduction

The International Reproductive and Sexual Health Law Programme, Faculty of Law,
University of Toronto submits these written comments for consideration of the Supreme
Court of Mexico in Accién de Inconstitucionalidad 11/2009, presented by Mr. Francisco
Javier Sanchez Corona, Human Rights Prosecutor of the State of Baja California.

These comments address the December 26, 2008 amendment to Article 7 of the Constitucion
Politica del Estado Libre y Soberano de Baja California (Baja California Constitution).

Prior to the amendment, Article 7 read:

The state of Baja California fully adheres to the Political Constitution of the
Mexican United States and secures the individual and social guarantees as well as
all the other rights granted therein.

The amendment added the following clause to Article 7:

In addition, the Constitution protects the right to life, stating that from the
moment in which an individual is conceived, he or she enters under the protection
of the law, and is treated as a born person for all corresponding legal effects, until
his or her natural or non-induced death.

The constitutional amendment to Article 7 includes no express clause exempting lawful
abortion as permitted by Article 136 of the Codigo Penal para el Estado de Baja California.
Temporary Article 3 of the Decree amending the Baja California Constitution annuls all
legal provisions that contravene Article 7.

We respectfully request that the Supreme Court of Mexico interpret the amendment to Article
7 of the Baja California Constitution consistently with the right to life from the moment of
conception as guaranteed in Article 4(1) of the American Convention on Human Rights (the
“American Convention™).! Article 4(1) cannot be interpreted to require the criminalization of
abortion, but properly interpreted, permits lawful abortion.

An interpretation of Article 7 of the Baja California Constitution consistent with Article 4(1)
of the American Convention would not require the criminalization of abortion or the
annulment of any legal provision that permits lawful abortion.

Interest of the Programme

The International Reproductive and Sexual Health Law Programme, Faculty of Law,
University of Toronto, is an academic programme dedicated to improving the legal
protection and promotion of reproductive and sexual health. The Programme has particular
expertise in the application of equality and non-discrimination rights in the regulation of
reproductive health care. It has collaborated with government and international agencies,
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non-government organizations, and academic institutions to develop policies and scholarship
on this subject.

Summary of the Argument
Article 4(1) of the American Convention provides:

Every person has the right to have his life respected. This right shall be protected
by law and, in general, from the moment of conception. No one shall be
arbitrarily deprived of his life.

To protect against a restrictive interpretation of Article 4(1), Mexico ratified the American
Convention with the following Interpretive Declaration:

With respect to Article 4, paragraph 1, the Government of Mexico considers that
the expression "in general” does not constitute an obligation to adopt, or keep in
force, legislation to protect life "from the moment of conception,” since this
matter falls within the domain reserved to the States.

These comments support the Interpretive Declaration by demonstrating that Article 4(1) of
the American Convention cannot be interpreted to require the criminalization of abortion.
Article 4(1), properly interpreted, permits lawful abortion.

Based on principles of treaty interpretation expressed in the Vienna Convention on the Law of
Treaties (the Vienna Convention):?

e The text and structure of Article 4(1) indicates that state protection of the right to life
from the moment of conception is limited not absolute.

e This limitation is informed by the object and purpose of the American Convention and the
context of human rights protection. The right to life can be protected only in a manner
consistent with the human rights and freedoms of women as guaranteed in the American
Convention and other regional and international instruments of human rights protection.

e Atrticle 4(1) cannot be interpreted to require the criminalization of abortion, which is
inconsistent with women’s rights to life and physical integrity (physical health), the right
to personal and moral integrity, and the right to non-discrimination.

An interpretation of Article 4(1) of the American Convention that permits lawful abortion
does not negate the right to life from the moment of conception. This right can be interpreted
to require state protection consistent with the human rights and freedoms of women.

Interpretation of Article 4(1) of the American Convention based on the principles of

treaty interpretation expressed in the Vienna Convention



13. In the Inter-American system, the American Convention is interpreted according to principles
of treaty interpretation in international law.? These principles are expressed in the general and
supplementary rules of interpretation in Articles 31 and 32 of the Vienna Convention.

14. Article 31 expresses the general rule of treaty interpretation:

31(1). A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of
its object and purpose.

31(2).The context for the purpose of the interpretation of a treaty shall comprise,
in addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the
parties in connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection
with the conclusion of the treaty and accepted by the other parties as an
instrument related to the treaty.

31(3). There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations
between the parties.

15. Article 32 expresses the supplementary rule of interpretation.
32. Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine
the meaning when the interpretation according to article 31.:
(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.

16. The interpretive principles in Articles 31 and 32 of the Vienna Convention are generally
conceived of as four basic approaches of treaty interpretation in international law:

e the textual approach (section V),



17.

18.

19.

20.

21.

22,

23.

e the purposive approach (section V1),
e the contextual approach (section VII), and
¢ the supplementary means approach (section VIII)

By reference to the four approaches of treaty interpretation in international law, these
comments demonstrate that Article 4(1) of the American Convention cannot be interpreted to
require the criminalization of abortion, but properly interpreted, permits lawful abortion.

The Textual Approach: The language and structure of Article 4(1) indicate that state
protection of the right to life from the moment of conception is limited not absolute

The general rule of treaty interpretation, expressed in Article 31 of the Vienna Convention,
indicates that interpretation should be based first and foremost on the text of the treaty:

A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty ...

This textual priority is recognized in the Inter-American system. The Vienna Convention
“respects the principle of the primacy of the text, that is, the application of objective criteria
of interpretation.™

The written text of a human rights treaty is presumed to capture the authentic expression of
the rights and freedoms guaranteed therein. The textual approach of treaty interpretation
insists upon a strict and detailed analysis of the language and structure in which a right or
freedom is articulated.

The language and structure of Article 4(1) is unique in two respects. Article 4(1) indicates the
temporal scope of the right to life, and qualifies the state protection required by the right to
life from the moment of conception.

A. Article 4(1) guarantees the right to life from the moment of conception

Article 4(1) states that: “Every person has the right to have his life respected. This right shall
be protected by law ... from the moment of conception.”

The American Convention is the only human rights treaty that expressly protects the right to
life from the moment of conception. Other regional and international instruments of rights
protection are silent to the temporal scope of the right to life. Article 2(1) of the European
Convention for the Protection of Human Rights and Fundamental Freedoms (the “European
Convention™),” for example, states: “Everyone's right to life shall be protected by law.”

There is no precedent in international law to interpret terms such as “human being” or
“person” to include a fetus.® In Vo v. France, the European Court of Human Rights explained
“it is neither desirable, nor even possible as matters stand, to answer in the abstract the
question whether the unborn child is a person for the purposes of Article 2 of the [European]
Convention.”’
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The express statement on the temporal scope of the right to life in the American Convention
does not allow for such ambiguity. An unborn child or fetus has the right to have his or her
life respected and protected by law for the purpose of Article 4(1).

B. Article 4(1) qualifies the right to life and the state protection it requires

In its complete articulation, Article 4(1) states that the right to life “shall be protected by law
and, in general, from the moment of conception” (emphasis added). The Inter-American
Commission has stated that the “[t]he legal implications of the clause ‘in general, from the
moment of conception’ are substantially different from the shorter clause ‘from the moment

» 18

of conception’.

The phrase "in general™ qualifies the right and the protection by law it requires. The phrase
"in general," modifying the phrase “from the moment of conception,” indicates that state
protection of the right to life from the moment of conception is limited not absolute.

The phrase “in general” expresses a limitation implied in other human rights instruments.
The European Court of Human Rights, for example, stated: “... if the unborn do have a
“right” to “life”, it is implicitly limited by the mother’s rights and interests ... in certain
circumstances safeguards may be extended to the unborn child” (emphasis added).’

The text and structure of Article 4(1) does not establish the scope of the limitation on the
right to life from the moment of conception and the state protection that it requires. These
considerations cannot be determined in the abstract. According to the general rule of treaty
interpretation, the phrase “and, in general, from the moment of conception” is be interpreted
in the context of the American Convention and in light of its object and purpose.

The Purposive Approach: The object and purpose of the American Convention require
that the interpretation of Article 4(1) not privilege any one religion, culture or
tradition, and reflect the values of personal liberty, social justice and the inherent
dignity and worth of all persons, including women

The meaning of a treaty term is not determined solely by its literal construction. Article 31(1)
of the Vienna Convention states:

A treaty shall be interpreted ... in the light of its object and purpose.
The substantive articles of a treaty are infused by the distinctive character of that treaty, and
are to be interpreted in light of this character. The character of a treaty, its object and
purpose, can be discerned from its Preamble.

A. The Object and Purpose of the American Convention

By signing, ratifying or acceding to the American Convention, according to the first
paragraph of its Preamble, a State:



Reaffirm[s] [an] ... intention to consolidate in this hemisphere, within the
framework of democratic institutions, a system of personal liberty and social
justice based on respect for the essential rights of man;

32. By the second paragraph of the Preamble, a State:

Recogniz[es] that the essential rights of man are not derived from one's being a
national of a certain state, but are based upon attributes of the human personality,
and that they therefore justify international protection in the form of a convention
reinforcing or complementing the protection provided by the domestic law of the
American states;

33. By the third paragraph of the Preamble, a State recognizes:

... that these principles have been set forth in the Charter of the Organization of
American States, in the American Declaration of the Rights and Duties of Man,
and in the Universal Declaration of Human Rights, and ... in other international
instruments, worldwide as well as regional in scope;

34. The Preamble establishes that the object and purpose of the American Convention is to
consolidate, within a framework of democratic institutions, a system of personal liberty and
social justice based on the protection of human rights. Human rights derive not from
nationality but attributes of the human personality. The universal nature of human rights
justifies and is reflected in their protection through regional and international instruments.
The Preamble emphasizes the supranational character of the American Convention and its
related object and purpose in reinforcing or complementing human rights protection in
domestic law.

35. The Inter-American Court of Human Rights has referenced the language of the Preamble in
describing the object and purpose of the American Convention. The Court has further
emphasized the importance of interpreting the treaty terms in light of this object and purpose
so as to give the American Convention its full meaning and effect:

The object and purpose of the American Convention is the effective protection of
human rights. The Convention must, therefore, be interpreted so as to give it its
full meaning and to enable the system for the protection of human rights ... to
attain its "appropriate effects.'’

B. Article 4(1) in light of the object and purpose of the American Convention
36. Article 4(1) of the American Convention is to be interpreted in light of the object and

purpose of the American Convention, the protection of human rights which derive from the
human personality and are thus universal in nature.
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Interpretation of Article 4(1) cannot privilege any one religion, culture or tradition

An interpretation of Article 4(1) that requires state protection of the right to life from the
moment of conception in an absolute sense, including criminal laws that prohibit abortion,
indicates adherence to uniquely Roman Catholic doctrine. In 1869, the Catholic Church
redefined the mortal sin of abortion as applying not from ‘quickening’, the initial motion of
the fetus in the uterus generally between the twelfth and thirteenth week of gestation, but
from conception.**

Given the universal nature of human rights, the right to life from the moment of conception
and the state protection that it requires under Article 4(1) of the American Convention cannot
be interpreted in a manner that privileges any one religion, culture or tradition. Life from the
moment of conception is a subject on which persons may and do hold differing views. All of
these views are entitled to respect in a system of personal liberty based on respect for human
rights. Article 12(1) of the American Convention provides: “Everyone has the right to
freedom of conscience and of religion.”

The object and purpose of the American Convention is to protect the human rights of every
person within its jurisdiction. In accordance with the supranational character of the American
Convention, persons should not be denied human rights protection because they are nationals
of a state that imposes through its laws and policies the belief system of any one religion,
culture or tradition.

Interpretation of Article 4(1) is to reflect the values of personal liberty, social justice and
the inherent dignity and worth of all persons, including women

The object and purpose of the American Convention is to protect human rights within a
system of personal liberty and social justice. Human rights derive from attributes of the
human personality. These attributes include the inherent dignity and worth of the human
person. The interpretation of Article 4(1) is to be guided by these same values: personal
liberty, social justice and the inherent dignity and worth of the human person.

Interpretation of the right to life from the moment of conception and state protection of this
right implicate the personal liberty and inherent dignity and worth of women. As recognized
in the European system, “[t]he ‘life” of the foetus is intimately connected with, and it cannot
be regarded in isolation of, the life of the pregnant woman.”* State regulation of pregnancy
and its termination affect the physical, mental and social health of women. The decision to
terminate a pregnancy is an aspect of personal liberty and as an integral part of woman's
assertion of her dignity and worth as a human being.

Given the object and purpose of the American Convention, Article 4(1) is to be interpreted in
a manner that reflects the inherent dignity and worth of women as human persons, equally
entitled to respect and protection of their rights and freedoms as guaranteed in the American
Convention and other instruments of human rights protection.



VIl. The Contextual Approach: Article 4(1) can be interpreted only in a manner consistent
with the human rights and freedoms of women as guaranteed in the American
Convention and other instruments of human rights protection

43. The general rule of treaty interpretation emphasizes that the terms of a treaty are to be
interpreted in their context. Article 31(1) of the Vienna Convention states:

A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context ...

44. Context is defined by Article 31(2) of the Vienna Convention as comprising:

A. the text of the treaty, including its preamble and annexes;
B. agreements or instruments relating to the treaty

45. Additional to the context of the treaty itself, Article 31(3) of the Vienna Convention states
that account should be taken of a broader context comprising:

e any agreement regarding the interpretation or application of the treaty;
e any practice in the application of the treaty;
e any relevant rules of international law

Article 31(3) reflects the interpretive principle of coherence, which requires that a treaty be
interpreted and applied within broader systems of human rights protection.

A. The Contexts of Treaty Interpretation and the American Convention
46. The American Convention is to be read as a whole and consistently with its object and
purpose, and to be applied consistently with other instruments of regional and international
human rights protection.

47. The following contexts are thus relevant to the interpretation of the American Convention:

e the context of the American Convention;
e the context of the Inter-American human rights system;
e the context of international human rights law

The Context of the American Convention

48. The American Convention is to be interpreted as a whole, with its substantive articles
working together in a consistent framework of human rights protection. Article 29(a) of the
American Convention reflects this interpretive principle of internal consistency.



49.

50.

51.

52.

53.

No provision of this Convention shall be interpreted as ... permitting any State
Party, group, or person to suppress the enjoyment or exercise of the rights and
freedoms recognized in this Convention or to restrict them to a greater extent than
is provided for herein....

There is no hierarchy of rights and freedoms in the American Convention. All are of equal
value and interrelated. No single right or freedom can be interpreted in isolation from
another. No interpretation of a single right or freedom can suppress or unduly restrict the
enjoyment or exercise of another. The interpretive principle of internal consistency requires
that the substantive articles of the American Convention be interpreted to avoid any
incompatibility among the rights and freedoms protected therein.

The Context of the Inter-American Human Rights System

The Preamble of the American Convention situates the convention within a regional system
of human rights protection. Its underlying principles:

have been set forth in the ... Charter of the Organization of American States,
[and] in the American Declaration of the Rights and Duties of Man.

These instruments, as well as other treaties adopted and ratified in the Inter-American region,
such as the Convention on the Prevention, Punishment and Eradication of Violence against
Women, = inform the interpretation of the American Convention.

The interpretation of the American Convention is also informed by the opinions and reports
of institutions that monitor and enforce compliance with, and therefore apply in practice, the
terms of these regional treaties. These institutions include:

A. the Inter-American Commission and Court
B. the Inter-American Commission of Women (CIM);
C. the Special Rapporteur on the Status of Women in the Americas (Special
Rapporteur);
The CIM and the Special Rapporteur focus on the protection of women’s human rights.

The Inter-American Court of Human Rights has recognized that the American Convention
cannot be interpreted apart from this regional system of human right protection:

The meaning of [a] ... word in the context of a system for the protection of human rights
cannot be disassociated from the nature and origin of that system.**

The Context of International Human Rights Law

The American Convention situates the treaty within the context of international human rights
law. As stated in its Preamble, the underlying principles of the American Convention have
been set forth:
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. in the Universal Declaration of Human Rights, and ... have been reaffirmed
and refined in other international instruments, worldwide as well as regional in
scope.

Article 29 of the American Convention on restrictions regarding interpretation states:
No provision of this Convention shall be interpreted as: ...

2. restricting the enjoyment or exercise of any right or freedom recognized ... by
virtue of another convention to which one of the said states is a party; ...

4. excluding or limiting the effect that the American Declaration of the Rights and
Duties of Man and other international acts of the same nature may have.

The Inter-American Court has adopted in practice the interpretive principle of coherence,
whereby the articles of the American Convention are applied consistently with other
instruments of international human rights protection. The Court has perceived in the
American Convention:

A certain tendency to integrate the regional and universal systems for the
protection of human rights.™

In its interpretation of the American Convention, the Inter-American Court has adopted
interpretations of parallel provisions in regional and international human rights treaties.*®

B. Article 4(1) in the contexts of the American Convention

The right to life from the moment of conception in Article 4(1) cannot be interpreted to
require a state to suppress the enjoyment or exercise of any other right or freedom in the
American Convention. The interpretive principles of internal consistency and coherence
require that Article 4(1) be interpreted to avoid any incompatibility among rights and
freedoms protected in the American Convention, the Inter-American human rights system
and international human rights law.

The right to life from the moment of conception and state protection of this right implicate
the human rights and freedoms of women. The recognition and protection of women’s human
rights is an important objective of regional and international human rights systems.

The Inter-American human rights system has long recognized the formal rights of women.
Established in 1928, the CIM was the first official intergovernmental agency worldwide to
ensure recognition of women’s civil and political rights. Since 1995, the Inter-American
Commission has dedicated a chapter on the condition of women in its country reports. In its
1997 Annual Report, the Commission presented a report on the status of women in the
Americas.'” In 1998, the Twenty-ninth Assembly of Delegates of the CIM adopted the
Declaration of Santo Domingo, which declared:

10
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the rights of women throughout their entire life cycle are an inalienable, integral,
and indivisible part of universal human rights ... it is imperative to ensure the
observance of the human rights of women ... and to recognize women's legal
capacity and equality under the law.*

International human rights treaties guarantee equality between men and women in the
enjoyment and exercise of human rights. The Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) is an international human rights treaty dedicated
to the elimination of discrimination against women in all its forms and manifestations.*

Pursuant to the contextual approach of treaty interpretation, the right to life under Article
4(1) of the American Convention can be protected only in a manner consistent with the
human rights and freedoms of women as guaranteed in the American Convention and other
regional and international instruments of human rights protection. For this reason, Article
4(1) cannot be interpreted to require the criminalization of abortion. Criminal abortion laws
are incompatible with the following human rights of women:

e The rights to life and physical integrity (physical health);
e The right to personal and moral integrity;
e The right to non-discrimination

The Rights to Life and Physical and Mental Integrity

Women enjoy an equal right to have their lives respected and protected by law under Article
4(1) of the American Convention. Women are also entitled to the right and protection of
Article 5 of the American Convention:

Every person has the right to have his physical, mental and moral integrity
respected.

The adverse effect of criminal abortion laws on the lives and physical and mental integrity of
women worldwide is well-documented. Criminal laws do not restrict access to abortion. They
restrict access to safe abortion.?’ It estimated that every year almost four million unsafe
abortions are performed in Latin America.?* 17% of all maternal deaths in the region, the
equivalent of thousands of deaths every year, are attributable to unsafe abortion.?? In Mexico,
criminal laws lead hundreds of thousands of women every year to seek unsafe abortions.®
Abortiog;related complications are a leading cause of maternal death among Mexican
women.

Human rights treaty monitoring bodies have recognized the contribution of criminal abortion
laws to unsafe abortion and related maternal mortality and morbidity,® and declared such
laws inconsistent with and in violation of women’s right to life and health.*® Under CEDAW,
states have been called upon to withdraw punitive legal measures imposed on women who
undergo abortion.?’

11
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The Right to Moral and Personal Integrity

In its 1999 Report on Colombia, the Inter-American Commission described unsafe abortion

as “a very serious problem for Colombian women, not only from a health perspective, but

also considering their rights as women, which include the rights to personal integrity and to
: 128

privacy.

Criminal abortion laws constitute a profound interference with the moral and personal
integrity of women. Criminal abortion laws limit the capacity of women to make autonomous
decisions about their health care, and their private and family lives, according to their health
needs and personal conscience. Criminal laws obstruct a woman from accessing abortion
services unless she meets criteria unrelated to her own best health interests, priorities and
aspirations.

As recognized by the Inter-American Court, the American Convention protects a:

... concept of personal fulfillment, which in turn is based on the options that an
individual may have for leading his life and achieving the goal that he sets for
himself. Strictly speaking, those options are the manifestation and guarantee of
freedom. An individual can hardly be described as truly free if he does not have
options to pursue in life and to carry that life to its natural conclusion. Those
options, in themselves, have an important existential value. Hence, their
elimination or curtailment objectively abridges freedom and constitutes the loss of
a valuable asset ...%

The Right of Non-Discrimination

Discrimination is prohibited under the American Convention and by all regional and
international human rights instruments. Article 1(1) establishes a general obligation on the
state:

to ensure to all persons ... the free and full exercise of those rights and freedoms
[recognized in the American Convention], without any discrimination for reasons
of race, color, sex, language, religion, political or other opinion, national or social
origin, economic status, birth, or any other social condition.

Acrticle 24 of the American Convention provides:

All persons are equal before the law. Consequently, they are entitled, without
discrimination, to equal protection of the law.

12
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Human rights treaty monitoring bodies have interpreted criminal abortion laws as
constituting discrimination against women.*® Under CEDAW, “laws that criminalize medical
procedures only needed by women and that punish women who undergo those procedures”
constitute discrimination against women in the field of health care.! Criminal abortion laws
restrict access to services that are distinctive to women's health needs, and that enable the
reduction of maternal mortality and morbidity.

Criminal abortion laws constitute discrimination for reason of sex, contrary to Article 1(1),
because they deny women the free and full exercise of rights and freedoms recognized in the
American Convention and other regional and international instruments. These rights include,
for example, the right to life, the right to health and the right to moral integrity.

Criminal abortion laws violate Article 24 by failing to ensure equality before the law without
discrimination on the compounded basis of sex, race, age, income and other social
conditions. Women belonging to vulnerable and disadvantaged groups are in practice
disproportionately affected by criminal laws. Human rights treaty monitoring bodies have
commented on the high rates of abortion-related maternal mortality among poor, rural,
indigenous and Afro-descendent women,* and the link between high rates of unsafe abortion
and poverty, exclusion and a lack of access to information, among other causes.®® In Mexico,
women belonging to socio-economically advantaged groups tend to circumvent the law
through private providers or by traveling abroad, while poor women and women with low
levels of education are more likely to resort to unsafe abortion.**

Given that criminal abortion laws are inconsistent with women’s rights to life and physical
integrity, personal and moral integrity and non-discrimination, the right to life from the
moment of conception under Article 4(1) of the American Convention cannot be interpreted
to require state protection in the form of criminal abortion laws.

VIIl. The Supplementary Means Approach: The preparatory work of the American

71.

72.

Convention confirms that Article 4(1) cannot be interpreted to require the
criminalization of abortion

To confirm the meaning of Article 4(1) of the American Convention resulting from the
textual, purposive and contextual approaches of treaty interpretation, Article 32 of the Vienna
Convention allows recourse:

to supplementary means of interpretation, including the preparatory work of the treaty
and the circumstances of its conclusion.

The Inter-American Commission rejected an interpretation of Article 4(1) as establishing
absolute state protection of the right to life from the moment of conception based on the
preparatory work of the American Convention.*® In light of the preparatory history, the
phrase “in general, from the moment of conception” was intended to strike a balance between
protecting of fetal life and allowing lawful abortion.

13



73. The preparatory work of the American Convention, as a supplementary means of
interpretation, confirms that the right to life from the moment of conception under Article
4(1) cannot be interpreted to require the criminalization of abortion, but properly interpreted,
permits lawful abortion.

IX. Article 4(1) of the American Convention can be interpreted to require state protection
consistent with the human rights and freedoms of women

74. An interpretation of Article 4(1) of the American Convention that permits lawful abortion
does not negate the right to life from the moment of conception. Criminal abortion laws are
neither the sole nor most effective means of state protection. The high rates of unsafe
abortion and maternal mortality and morbidity related to criminal abortion laws speaks to the
ineffectiveness of such measures.

75. The right to life from the moment of conception can be interpreted to require state protection
consistent with the human rights and freedoms of women. Article 4(1) can be interpreted to
require, for example, the provision of safe motherhood services and prenatal assistance,* the
reduction of spontaneous miscarriages, including recurrent miscarriages, and, welfare
measures to ease the social and economic burdens of pregnant women.*” States parties may
also be required to enact measures to reduce the need for abortion by ensuring that
appropriate family planning and contraceptive services are available and accessible.®

X. Conclusion

76. We respectfully request that the Supreme Court of Mexico interpret the amendment to Article
7 of the Baja California Constitution consistently with the right to life from the moment of
conception as guaranteed in Article 4(1) of the American Convention.

77.Based on principles of treaty interpretation expressed in the Vienna Convention, an
interpretation of Article 7 of the Baja California Constitution consistent with Article 4(1) of
the American Convention cannot require the criminalization of abortion or the annulment of
any legal provision that permits lawful abortion.
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