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PART I ± OVERVIEW AND STATEMENT OF FACTS 

A. OVERVIEW 
 
1. The devastation of the HIRS pandemic will not necessarily end with the discovery of an 

effective vaccine. The HIRS vaccine simply represents a crossroad: either Flavelle acts quickly to 

ensure maximum vaccination coverage and herd immunity, or the HIRS pandemic indefinitely 

continues to KaUP FOaYHOOLaQV¶ VaIHW\, economic security, and social well-being. This appeal asks 

the Court to permit individuals to shirk their personal responsibility to protect public health at 

VRFLHW\¶V H[SHQVH. It should be dismissed.   

2. In a free and democratic society, legislatures must ensure the common welfare by enacting 

reasonable safety regulations. This governmental function is never more important than in times 

of war, natural disasters, and public health emergencies. Even without such exigencies, a 

government in a free and democratic society may impose speed limits on highways, ban smoking 

in certain places, and enforce quarantines to prevent the spread of communicable diseases. These 

measures reasonably restrict the liberty and personal security of some individuals in accordance 

with the principles of fundamental justice. The Vaccination Act (³WKH Act´) LV VXFK a PHaVXUH.  

3. The Act GRHV QRW YLROaWH WKH ASSHOOaQW¶V ULJKW to life, liberty, and security of the person 

under section 7 of Flavellian Charter of Rights and Freedoms (³the Charter´) in a manner that is 

inconsistent with the principles of fundamental justice. Any deprivation caused by the Act, 

including the possibility of imprisonment, is neither arbitrary, overbroad, nor grossly 

disproportionate.  

4. Alternatively, if the Act GRHV LQIULQJH WKH ASSHOOaQW¶V section 7 rights, it does so reasonably 

and in a manner demonstrably justified in a free and democratic society. The vaccination 

requirement is rationally connected to a pressing and substantial purpose, namely the achievement 
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of herd immunity against HIRS as soon as possible. The Act LPSaLUV WKH ASSHOOaQW¶V section 7 

rights as little as possible and the alternatives proposed by the Appellant fail to give sufficient 

coverage to the governmenW¶V RbMHFWLYH. Finally, the substantial salutary effects of the vaccination 

requirement for Flavellian society outweigh its deleterious effects on the Appellant. 

B. FACTUAL BACKGROUND 

1) The Devastating Impact of the HIRS Pandemic 
 
5. The highly contagious infectious disease, Human Infectious Respiratory Syndrome 

(³HIRS´), ZaV ILUVW LGHQWLILHG LQ 2019. B\ HaUO\ 2020, WKH WRUOG HHaOWK OUJaQL]aWLRQ GHFOaUHG WKH 

HIRS outbreak to be a global pandemic. The pandemic has since caused over 20 million cases and 

800,000 deaths worldwide and counting. 

6. HIRS is readily communicable from person to person through airborne transmission or 

direct contact. Individuals may unknowingly transmit the virus through asymptomatic contagion. 

90% of those exposed to that virus who are not immune will contract the disease. Once infected, 

HIRS can cause serious complications, including death, and there is no specific treatment 

available.  

7. Flavelle experienced serious, recurring HIRS outbreaks throughout 2019 and 2020. The 

daily increase in HIRS cases fluctuates between 200 and 2,000 in Flavelle. 129,000 Flavellians 

have contracted the disease and 9,000 Flavellians have died of HIRS as of August 2020. 

8. The HIRS pandemic also has broader detrimental consequences for Flavellian society. 

After the initial uptick in cases, the Government of Flavelle passed emergency legislation requiring 

residents to stay home, disrupting education and causing many businesses to shut down 

indefinitely. The Government of Flavelle continues to prohibit all but essential travel into the 

country. 
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2) The Vaccination Act Will Help End the HIRS Pandemic 
 
9. After the release of the HIRS vaccine in August 2020, the Government of Flavelle passed 

the Vaccination Act which came into force on September 1, 2020. In a public statement introducing 

the Act, the Minister of Health, Dr. Tessier, stated:  

Timing is of utmost importance in controlling the future spread of HIRS. If we 
do not take action now, countless more Flavellians will lose their businesses, 
their homes, their employment, their educational opportunities, and their lives.1  
 

10. To achieve herd immunity against this deadly virus and help end the pandemic, section 3 

of the Act requires everyone over the age of 4 to be vaccinated, barring medical exemptions (the 

³YaFFLQaWLRQ UHTXLUHPHQW´). The Act allows Flavellians a 6-week period, until October 13, 2020, 

to comply with the vaccination requirement. Individuals who get the vaccine or a medical 

exemption will receive a card to that effect. 

11. Non-compliance with the vaccination requirement results in escalating fines, which are 

allocated to a public health fund dedicated to HIRS vaccination efforts. While imprisonment is an 

available penalty for recurring and reckless non-compliance, the Government of Flavelle has not 

resorted to imprisonment to date. 

12. The HIRS vaccine has a 73% efficacy rate, meaning that it will result in immunity for 73% 

of those vaccinated. Vaccinated individuals who contract the virus will experience milder 

symptoms and are significantly less likely to be highly contagious.  

13. Given the YaFFLQH¶V 73% efficacy rate and the highly contagious nature of HIRS, Dr. 

Adhihetty found that herd immunity would require near-universal vaccination coverage. 

Approximately 5% of the population would be exempt from the vaccination requirement for valid 

medical reasons.  

 
1 2021 Grand Moot Problem, at para 13.  



  

 
5 

14. Dr. Adhihetty finds that a potentially significant segment of the population would avoid 

the vaccine if it were not legislatively mandated. DU. AGKLKHWW\¶V survey research shows that only 

68% of Flavellians are willing to get the HIRS vaccine voluntarily and 2% of the population are 

adamantly opposed to vaccination. The remaining 30% of survey participants declined to answer 

the question.  

15. Anti-vaccine and vaccine-hesitant individuals raised a diverse range of reasons for 

opposing the vaccine. Anti-vaccine individuals are unlikely to change their minds through public 

RXWUHaFK aQG HGXFaWLRQ, aFFRUGLQJ WR DU. SXJXPaU¶V ILQGLQJV. 

16. Dr. SugumaU¶V UHVHaUFK found no marked difference in vaccination rates for other diseases 

between provinces that mandate vaccination compared to those that do not. However, Dr. 

Adhihetty lauded the success of mandatory vaccination schemes in other jurisdictions which saw 

an increase in immunization coverage after the introduction of mandatory vaccination schemes 

and the elimination of non-medical exemptions. 

3) The Appellant¶s Personal Aversion to Vaccination 
 
17. The Appellant was charged and fined $1,000 under section 3(1) of the Act in November 

2020 for failing to produce a vaccination card at a grocery store in Falconer. The Appellant¶V 

opposition to vaccination stems from his rejection of modern medicine following a negative 

experience with the Mumpella vaccine abroad. Before beginning his all-natural journey as a 

holistic care practitioner, the Appellant worked abroad as a travelling nurse. During one such trip, 

the host nation experienced a Mumpella outbreak. All healthcare workers, including Mr. Yuno, 

were required to get the Mumpella vaccine. Despite receiving the vaccine, the Appellant suffered 

through a full bout of Mumpella. While the Appellant encourages those who choose to take non-
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natural medical treatments, he personally does not believe that vaccines are effective given his past 

experience.  

18. The Appellant has not sought a medical exemption under the Act because his vaccine-

related anxieties are undiagnosed. The Appellant seeks a declaration that the vaccination 

requirement in the Act infringes his section 7 rights and cannot be saved under section 1 of the 

Charter.  

C. PROCEDURAL HISTORY 
 
1) The Superior Court of Falconer Ruled in Favour of the Appellant 
 
19. Ibrakovic J held that section 3 of the Act violated the ASSHOOaQW¶V right to liberty and 

security of the person under section 7 of the Charter in a manner that was overbroad. According 

to Ibrakovic J, the objective of the impugned provision was to achieve herd immunity by ensuring 

sufficient vaccination coverage. Ibrakovic J accepted the uncontradicted evidence at trial that 

100% vaccine coverage is not strictly necessary to achieve herd immunity. As such, she found that 

the vaccination scheme overreached its objective in capturing conduct that was not necessary to 

protect Flavellians against HIRS. 

20. Under section 1, Ibrakovic J found that the goal of widespread vaccine coverage was not 

sufficient to justify the infringement of section 7. Ibrakovic J held that the Act was not minimally 

impairing as the Government of Flavelle could have expanded the medical exemption to include 

those who do not want to be vaccinated. Ibrakovic J further held that the salutary effects did not 

outweigh the deleterious effects of taking awa\ aQ LQGLYLGXaO¶V FKRLFH WR UHFHLYH PHGLFaO 

treatment.  
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2) The Falconer Court of Appeal Ruled in Favour of the Government of Flavelle 
 
21.  Cutinha JA, writing for the majority, held that the deprivations of liberty and security of 

the person under section 7 of the Charter were in accordance with the principles of fundamental 

justice. Given the time sensitive circumstances, Cutinha JA found that the proper formulation of 

the LPSXJQHG SURYLVLRQ¶V RbMHFWLYH was to achieve herd immunity as soon as possible by ensuring 

maximum vaccination coverage. Cutinha JA held that the Act was not overbroad because 

mandating vaccination for everyone without a medical exemption was reasonably necessary to 

control contagious, deadly outbreaks in a timely manner.  

22. Cutinha JA further found that the possibility of imprisonment in the impugned provisions 

was not contrary to the principles of fundamental justice. There was no clear legislative intent to 

create an absolute liability offence as the Act did not expressly or impliedly preclude a due 

diligence defence.  

23. EYHQ LI WKH LPSXJQHG SURYLVLRQV YLROaWHG WKH ASSHOOaQW¶V VHFWLRQ 7 ULJKWV, Cutinha JA 

found that this case fell into the exact ³H[FHSWLRQaO FLUFXPVWaQFHV´ contemplated in R v Ruzic that 

could justify a section 7 breach under section 1 of the Charter. 

24. In dissent, Boljevic JA largely HFKRHG WKH ORZHU FRXUW¶V UHaVRQV. 

PART II ± QUESTIONS IN ISSUE 

25. This appeal raises the following questions in issue: 
 

A. Does the Vaccination Act infringe the right under section 7 of the Charter to not be 
deprived of life, liberty or security of the person except in accordance with the principles 
of fundamental justice?  
 

B. If the Vaccination Act is found to infringe section 7 of the Charter, is the infringement a 
reasonable limit that has been demonstrably justified in a free and democratic society under 
section 1 of the Charter? 
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PART III ± ARGUMENT 

A. THE ACT ACCORDS WITH THE PRINCIPLES OF FUNDAMENTAL JUSTICE UNDER SECTION 7  
 
26. Section 7 of the Charter involves a two-step analysis.2 At the first stage, the Government 

of Flavelle concedes that the vaccination requirement and the possibility of imprisonment under 

the Act engage WKH ASSHOOaQW¶V ULJKW WR liberty and security of person. However, the substantive 

rights guaranteed under section 7 are not absolute,3 and may be subject to limitations in accordance 

with the principles of fundamental justice.4 

27. At the second stage, the Appellant has not met his burden of showing that the deprivation 

of his section 7 rights is contrary to the principles of fundamental justice. The principles of 

fundamental justice do not hold the government WR a VWaQGaUG RI SHUIHFWLRQ. TKH\ ³aUH QRW GHVLJQHG 

to ensure that the optimal legislation is enacted.´5 The question is not whether the legislative 

scheme is imperfect or unwise, but whether it offends the basic tenets of our legal system.6  

28. While the Act HQJaJHV WKH ASSHOOaQW¶V ULJKW WR OLbHUW\ aQG VHFXULW\ RI the person, it does so 

in a manner that is consistent with principles of fundamental justice. First, the vaccination 

requirement under section 3(1) of the Act is not overbroad. The vaccination requirement is a 

necessary means to achieve the objective of the impugned provision, namely to achieve herd 

immunity as soon as possible. Second, the applicable fines under section 3(2) are not grossly 

disproportionate to the SURYLVLRQ¶V objective of ensuring compliance with the Act. Third, the 

availability of imprisonment under section 3(2)(c) of the Act as a deterrent for persistent non-

compliance that threatens public health is not arbitrary or grossly disproportionate. 

  

 
2 Canada (AG) v Bedford, 2013 SCC 72 at para 58 [Bedford], Joint Book of Authorities, Tab 10 [Joint BOA]. 
3 Operation Dismantle v The Queen, [1985] 1 SCR 441 at para 98, Joint BOA, Tab 35. 
4 B(R) v Children's Aid Society of Metropolitan Toronto, [1995] 1 SCR 315 at 339, Joint BOA, Tab 36. 
5 Reference re ss. 193 and 195.1(1) of the Criminal Code, [1990] 1 SCR 1123, at 1142, Joint BOA, Tab 37.  
6 Ibid.  

https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html?autocompleteStr=bedfor&autocompletePos=1%23par58
https://www.canlii.org/en/ca/scc/doc/1985/1985canlii74/1985canlii74.html?autocompleteStr=operation%20dis&autocompletePos=1%23par98
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii115/1995canlii115.html?autocompleteStr=%5B1995%5D%201%20SCR%20315&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii105/1990canlii105.html?autocompleteStr=%5B1990%5D%201%20SCR%201123&autocompletePos=1
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1) The Vaccination Requirement is not Overbroad 
 
29. The Supreme Court of Canada has defined RYHUbUHaGWK aV ³WKH VLWXaWLRQ ZKHUH WKHUH LV QR 

rational connection between the purpose of the law and some, bXW QRW aOO, RI LWV LPSaFWV.´7 The 

vaccination requirement is not overbroad because its impacts are rationally connected and 

³UHaVRQabO\ QHFHVVaU\´ WR aFKLHYH its legislative purpose, 8 namely to achieve herd immunity as 

soon as possible by ensuring maximum vaccination coverage. 

30. The overbreadth analysis begins with identifying the specific purpose of the provision at 

issue. In R v Safarzadeh-Markhali, the Supreme Court of Canada set out the three sources to 

consider when determining the objective of the impugned provision: (1) statements of purpose in 

the legislation; (2) the text, context, and scheme of the legislation; and (3) other relevant extrinsic 

evidence, such as the Minister of Health DU. THVVLHU¶V public statement in this case.9 

31. First, the express legislative purpose under section 2 of the Act LV ³WR SURWHFW WKH KHaOWK aQG 

well-being of persons in Flavelle.´ Second, the context surrounding this legislation is a global 

pandemic where it is especially imperative to take immediate ameliorative action. Third, Dr. 

THVVLHU VWaWHG WKaW ³WLPLQJ LV RI XWPRVW LPSRUWaQFH LQ FRQWUROOLQJ WKH IXWXUH VSUHaG RI HIRS´ aQG 

preventing needless deaths. Given the time sensitive nature of the circumstances informing this 

legislation, Cutinha JA properly articulated the purpose of the vaccination requirement as 

achieving herd immunity as soon as possible by ensuring maximum vaccination coverage.  

32. The Appellant contends that the vaccination requirement is overbroad because the Act does 

not include an individualized risk assessment of transmitting HIRS.10 This contention cannot stand 

for three reasons.  

 
7 Bedford, supra note 2 at para 112, Joint BOA, Tab 10. 
8 R v Safarzadeh-Markhali, 2016 SCC 14 at para 50 [Safarzadeh-Markhali], Joint BOA, Tab 38.  
9 Ibid, at para 31, Joint BOA, Tab 38. 
10 Factum of the Appellant, at para 33. 

https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html?autocompleteStr=bedfor&autocompletePos=1%23par112
https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html?resultIndex=1%23par50
https://www.canlii.org/en/ca/scc/doc/2016/2016scc14/2016scc14.html?resultIndex=1%23par31
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33. First, there is no evidence to suggest that the Appellant, and other individuals opposed to 

vaccination, are more likely to comply with social distancing measures than the general public. 

Second, the law regularly and validly imposes categorical restrictions on liberty without 

individualized risk assessments in order to reduce the likelihood of harm. For instance, legislation 

that mandates fingerprinting and DNA registration for certain offenders without individualized 

assessments of the risk of re-offending is constitutionally valid.11 The vaccination requirement for 

all those without a medical exemption is similarly grounded in a reasoned apprehension of the risk 

of harm caused by the continued spread of HIRS. 

34. Third, and most importantly, the relevant objective under sections 7 and 1 is the objective 

of the specific impugned provision, not the broader objective of the legislation as a whole.12 The 

specific purpose of the vaccination requirement is to ensure maximum vaccination coverage, not 

only to protect public health more broadly. Strict adherence to social distancing measures may 

temporarily protect public health but will not ensure sufficient vaccination coverage to achieve 

herd immunity or provide long-term reprieve from the HIRS pandemic. 

35. The specific legislative objective of the impugned provision, to achieve herd immunity by 

ensuring maximum vaccination coverage, would not be possible without requiring all designated 

persons to be vaccinated. According to Dr. Adhihetty, the HIRS vaccine requires near-universal 

coverage to be effective because the vaccine has a relatively low efficacy rate of 73% and HIRS 

is highly contagious. Approximately 5% of the population already requires a medical exemption 

from the vaccination requirement. Even with an 89% vaccination coverage rate, Flavelle 

experienced four measles outbreaks in the past decade. This suggests that the vaccination coverage 

 
11 R v Dyck, 2008 ONCA 309 at paras 112-117 and 123, Joint BOA, Tab 39, citing R v Beare, [1988] 2 SCR 387, R 
v Rodgers, 2006 SCC 15, and R v Briggs (2001), 55 OR (3d) 417 (CA). 
12 RJR-MacDonald Inc v Canada (Attorney General), [1995] 3 SCR 199 at para 144 [RJR-MacDonald], Joint BOA, 
Tab 29; R v KRJ, 2016 SCC 31 at para 62, Joint BOA, Tab 30. 

https://www.canlii.org/en/on/onca/doc/2008/2008onca309/2008onca309.html?resultIndex=1%23par112
https://www.canlii.org/en/on/onca/doc/2008/2008onca309/2008onca309.html?resultIndex=1%23par123
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii64/1995canlii64.html?resultIndex=1%23par144
https://www.canlii.org/en/ca/scc/doc/2016/2016scc31/2016scc31.html?autocompleteStr=%5B2016%5D%201%20SCR%20906%20&autocompletePos=1%23par62
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rate for the HIRS vaccine must be much higher than 89% to achieve herd immunity against HIRS. 

36. Near-universal coverage would not be possible without a mandatory vaccination scheme. 

DU. AGKLKHWW\¶V UHVHaUFK VKRZV WKaW XS WR 32% of Flavellians would avoid the vaccine if it were 

not legislatively mandated. As such, including a non-medical exemption would substantially 

XQGHUPLQH WKH GRYHUQPHQW RI FOaYHOOH¶V abLOLW\ WR SURWHFW FOaYHOOLaQV aJaLQVW WKH FRQWLQXHG VSUHaG 

of HIRS.  

37. While voluntary vaccination coupled with a mass public education campaign could over 

time achieve a higher rate of vaccination, time is of the essence. The current vaccination 

requirement is imperative to prevent further needless deaths.  

2) The Fines under the Act are not Grossly Disproportionate 
 
38. The Appellant has not established that the effects of the vaccination requirement on his 

section 7 rights are so extreme as to be disproportionate to any legitimate government interest.13 

The government interest at stake here is to quickly eliminate the spread of HIRS by achieving herd 

immunity. The effects of fines on non-compliant individuals are not totally out of sync with the 

objective of protecting public health.14  

39. The issue of disproportionate punishment, such as the impact of fines on low-income 

communities, is more appropriately addressed under section 12 of the Charter which protects 

against cruel and unusual punishment, and not under section 7.15 For a fine to be unconstitutional 

under section 12, it must be so excessive as to outrage standards of decency in a manner that is 

abhorrent or intolerable to society.16  

 
13 Canada (Attorney General) v PHS Community Services Society, 2011 SCC 44 at para 133 [PHS Community 
Services] Joint BOA, Tab 40 citing R v Malmo-Levine, 2003 SCC 74 at para 143 [Malmo-Levine], Joint BOA, Tab 
1. 
14 Bedford, supra note 2, at para 120, Joint BOA, Tab 10. 
15 Malmo-Levine, supra note 13 at para 160, Joint BOA, Tab 1. 
16 R v Boudreault, 2018 SCC 58 at para 45 [Boudreault], Joint BOA, Tab 13.  

https://www.canlii.org/en/ca/scc/doc/2011/2011scc44/2011scc44.html?autocompleteStr=2011%20SCC%2044%20&autocompletePos=1%23par133
https://www.canlii.org/en/ca/scc/doc/2003/2003scc74/2003scc74.html?autocompleteStr=2003%20SCC%2074%20&autocompletePos=1%23par143
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html?autocompleteStr=bedfor&autocompletePos=1%23par120
https://www.canlii.org/en/ca/scc/doc/2003/2003scc74/2003scc74.html?autocompleteStr=2003%20SCC%2074%20&autocompletePos=1%23par160
https://www.canlii.org/en/ca/scc/doc/2018/2018scc58/2018scc58.html?resultIndex=1%23par45
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40. The Supreme Court of Canada in R v Boudreault found that a mandatory victim surcharge 

constituted cruel and unusual punishment under section 12 of the Charter. 17 Judges had to impose 

WKH VXUFKaUJH LQ HYHU\ FaVH ZLWKRXW aQ\ GLVFUHWLRQ ³UHJaUGOHVV RI Whe severity of the crime, the 

characteristics of the offender, or the effects of the crime on the victim.´18 The mandatory victim 

surcharge applied automatically and universally. 

41. Unlike the surcharge in Boudreault, fines under the Act are not imposed automatically. 

Section 3(2) of the Act is a strict liability offence which provides for a due diligence defence. An 

unvaccinated individual who made reasonable efforts to get vaccinated can raise a due diligence 

defence and would not be convicted or subject to penalties under the Act.  

42. DU. SXJXPaU¶V HYLGHQFH Vhows that individuals from low-income communities represent 

the largest unvaccinated group for financial and logistical reasons. The Government of Flavelle is 

dedicated to eliminating the socioeconomic barriers to vaccination. Flavelle has secured 117 

million vaccines that it will make widely available at local clinics, schools, hospitals, and 

community centers free of charge. The government will also redirect fines to a public fund 

dedicated to vaccination efforts, including public outreach and education. 

43. Even if an individual is convicted under the Act, the amount of the fine is not 

predetermined. Judges have discretion to order an appropriate amount within the range of 

applicable fines, depending on the recurrence of non-compliance and WKH LQGLYLGXaO¶V ILQaQFLaO 

circumstances.  

44. While a mandatory minimum fine of $1,000 may seem high, public welfare offences must 

have sufficiently severe penalties to serve a deterrent function.19 For example, driving with a 

 
17 Ibid at para 36, Joint BOA, Tab 13. 
18 Ibid at paras 1-2, Joint BOA, Tab 13. 
19 Ontario (Environment, Conservation and Parks) v Henry of Pelham, 2018 ONCA 999 at para 53, Joint BOA, Tab 
40. 

https://www.canlii.org/en/ca/scc/doc/2018/2018scc58/2018scc58.html?resultIndex=1%23par36
https://www.canlii.org/en/ca/scc/doc/2018/2018scc58/2018scc58.html?resultIndex=1%23par1
https://www.canlii.org/en/on/onca/doc/2018/2018onca999/2018onca999.html?autocompleteStr=2018%20ONCA%20999%20&autocompletePos=1%23par53
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suspended license carries a mandatory minimum fine of $1,000 under the Highway Traffic Act for 

a first offence.20  

45. The economic consequences of the continued spread of HIRS could be more devastating 

for low-income communities than the fines under the Act. 90% of unvaccinated people who are 

exposed to HIRS will contract the disease. Individuals from low-income communities who remain 

unvaccinated and contract HIRS risk losing their jobs, ability to provide for their families, and 

even their lives. Although the efficacy rate of the HIRS vaccine is lower than other vaccines in 

Flavelle, the vaccine considerably reduces the risk of contracting HIRS from 90% to 27%. Those 

vaccinated individuals who do end up contracting the disease will experience much milder 

symptoms and are far less likely to be highly contagious. Given the benefits of achieving herd 

immunity for all Flavellians, the fines under the Act aimed at encouraging compliance with  the 

vaccination requirement are not so excessive as to be abhorrent or intolerable to society.  

3) The Possibility of Imprisonment Accords with the Principles of Fundamental Justice 
 
46. The Government of Flavelle concedes that the potential for imprisonment under sections 

3(2) and 4(3) of the Act LV VXIILFLHQW WR WULJJHU WKH ASSHOOaQW¶V OLbHUW\ LQWHUHVWV. HRZHYHU, WKH 

Appellant has failed to demonstrate that this deprivation is arbitrary or grossly disproportionate.  

(a) The Possibility of Imprisonment is not Arbitrary 
 
47. The possibility of imprisonment as a means of enforcement is not arbitrary because it is 

rationally connected to its dual legislative purpose of deterrence and incapacitation. The test for 

arbitrariness is not whether the law achieves its purpose perfectly in every case, but whether the 

chosen means bear no connection to the objective.21 As long as there is some connection between 

the means and the legislative purpose, the impugned provisions are not arbitrary. 

 
20 Highway Traffic Act, RSO 1990, c H 8, s 53(1)(a). 
21 Bedford, supra note 2 at paras 101, 111, Joint BOA, Tab 10. 

https://www.ontario.ca/laws/statute/90h08%23BK113
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html?autocompleteStr=bedfor&autocompletePos=1%23par101
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html?autocompleteStr=bedfor&autocompletePos=1%23par111
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48. The mere fact that state action is in some way unsound or does not further the legislative 

objective as effectively as possible is insufficient to establish a lack of rational connection.22  While 

imprisonment is not the preferred enforcement mechanism, it is but one necessary tool to further 

the public good that is the object of the impugned provisions.23 

49. The specific objectives of imprisonment as a potential penalty are to deter repeated, 

flagrant non-compliance with the Act and to incapacitate individuals that pose a serious threat to 

public health. The risk of imprisonment, and the use of imprisonment as a last resort, are capable 

of fulfilling these objectives.  

(b) The Possibility of Imprisonment is not Grossly Disproportionate 
 
50. The possibility of imprisonment is not grossly disproportionate to WKH PHaVXUH¶V objective. 

SWaWH aFWLRQ LV ³JURVVO\ GLVSURSRUWLRQaWH´ RQO\ LQ H[WUHPH FaVHV ZKHUH ³WKH VHULRXVQHVV RI WKH 

deprivation is totally out of sync with the objective of the measure.´24 The standard is high. The 

OaZ¶V RbMHFWLYH, WaNHQ aW IaFH value, and its impact may be incommensurate without reaching the 

threshold for gross disproportionality.25  

51. Imprisonment is only available as a last resort to respond to repeated and flagrant non-

compliance with the Act which poses a significant threat to public health. The possibility of 

imprisonment only becomes available after two previous contraventions and even then, it is 

discretionary. The Government of Flavelle has yet to resort to imprisonment as a penalty for 

violations of the Act. In the vast majority of cases, repeat contraventions will result in fines, which 

the Government of Flavelle redirects to a public health fund dedicated to HIRS vaccination efforts. 

52. Even in the extreme hypothetical case where an individual must be incapacitated to protect 

 
22 Ewert v Canada, 2018 SCC 30 at para 73, Joint BOA, Tab 41. 
23 Carter v Canada (Attorney General), 2015 SCC 5 at para 83 [Carter], Joint BOA, Tab 3. 
24 Bedford, supra note 2, at para 120, Joint BOA, Tab 10.  
25Carter, supra note 23 at para 89, Joint BOA, Tab 3. 

https://www.canlii.org/en/ca/scc/doc/2018/2018scc30/2018scc30.html?resultIndex=1%23par73
https://www.canlii.org/en/ca/scc/doc/2015/2015scc5/2015scc5.html?autocompleteStr=carter%20&autocompletePos=1%23par83
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html?autocompleteStr=bedfor&autocompletePos=1%23par120
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14637/index.do%23par89
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public health, the deprivation to the individual is not totally out of sync with the impugned 

PHaVXUH¶V objective. The individual would be imprisoned for no longer than the 14-day incubation 

period for HIRS. While the effects of imprisonment are more severe than an equivalent period of 

self-isolation, the government must have recourse to enforcement that separates potential carriers 

of the disease from society and minimizes the risk to public health in some extreme circumstances. 

53. The Appellant has failed to adduce case-specific evidence required to establish that there 

is an increased risk of transmitting HIRS in custodial settings. The vaccination requirement under 

the Act applies to all residents in Flavelle, including inmates in correctional facilities. There is no 

evidence that the risk of contracting HIRS is higher among one predominantly vaccinated 

population than another. In fact, the risk may be lower within certain institutions. For instance, the 

Court of Appeal for Ontario in R v JA UHFHQWO\ VWaWHG WKaW ³WKH SUHVHQW ULVN [of contracting COVID-

19] is low in the Stratford institution compared to the risk in the general community.´26 

54. The safety of federal inmates is the responsibility of correctional services.27 If there is a 

IXWXUH RXWbUHaN RI HIRS LQ FRUUHFWLRQaO IaFLOLWLHV, ³LW ZLOO bH XS WR WKH SULVRQ aXWKRULWLHV WR WaNH 

appropriate measures to ensure the health and safety of those who are incarcerated or work in the 

institution, as well as of the general public.´28 The hypothetical failure of prison authorities to 

adequately do so is independently subject to Charter scrutiny. Any potential risk of exposure to 

HIRS LQ FRUUHFWLRQaO IaFLOLWLHV LV ³QRW VRXUFHG LQ a OHJLVOaWLYH UHJLPH WKaW LV LQFaSabOH RI 

constitutional administration, but in the maladministration of the legislative regime by 

[correctional] staff.´29 As such, the potential recourse to imprisonment under the Act for extreme 

cases of non-compliance is not, in and of itself, grossly disproportionate. 

 
26 R v JA, 2020 ONCA 660 at para 77, Joint BOA, Tab 21. 
27 R v Stone, 2020 ONCA 448 at para 15, Joint BOA, Tab 42. 
28 Ibid at para 19, Joint BOA, Tab 42.  
29 BCCLA v Canada (Attorney General), 2019 BCCA 228 at para 216, Joint BOA, Tab 43. 

https://www.ontariocourts.ca/decisions/2020/2020ONCA0660.htm%23par77
https://www.canlii.org/en/on/onca/doc/2020/2020onca448/2020onca448.html?autocompleteStr=2020%20ONCA%20448%20&autocompletePos=1%23par15
https://www.canlii.org/en/on/onca/doc/2020/2020onca448/2020onca448.html?autocompleteStr=2020%20ONCA%20448%20&autocompletePos=1%23par19
https://www.canlii.org/en/bc/bcca/doc/2019/2019bcca228/2019bcca228.html?resultIndex=1%23par216
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B. ANY INFRINGEMENT OF SECTION 7 IS JUSTIFIED UNDER SECTION 1 OF THE CHARTER  
 
1) A Section 7 Infringement can be Justified under Section 1 
 
55. The tendency of Canadian courts to dismiss section 1 justifications for limits on section 7 

has led some commentators to erroneously assume that such a justification is incompatible with 

the Charter. That is not the case. Although rare, a section 7 violation can and should be justified 

under section 1 in some cases because the two sections serve different purposes. Section 7 deals 

RQO\ ZLWK WKH LPSaFW RI a OaZ RQ WKH FOaLPaQW, ZKHUHaV VHFWLRQ 1 FRQVLGHUV WKH OaZ¶V LPSaFW RQ 

society as a whole.30 

56. TKH SXSUHPH CRXUW RI CaQaGa¶V GHFLVLRQ LQ Bedford necessarily implies that section 7 

violations can be justified under section 1. Bedford¶V KLJKO\ LQGLYLGXaOL]HG aSSURaFK GLVSOaFHV 

broader societal considerations from the section 7 analysis.31 The approach set out in Bedford 

necessitates a careful balancing of the infringement and the competing societal interests under the 

Oakes test.32 

57. In this case, Parliament passed the Act in response to the very circumstances contemplated 

by Dickson CJ in Re BC Motor Vehicles. Dickson CJ stated that a section 7 infringement can be 

MXVWLILHG LQ a IUHH aQG GHPRFUaWLF VRFLHW\ LQ ³H[FHSWLRQaO FRQGLWLRQV VXFK aV QaWXUaO GLVaVWHUV, WKH 

RXWbUHaN RI ZaU, HSLGHPLFV, RU WKH OLNH.´33 Such situations are not just collectively characterized 

by urgency. More importantly, they impose circumstances where the public interest at stake is so 

great as to sometimes outweigh the individual rights protected by section 7. 

  

 
30 Carter, supra note 23 at paras 85, 95, Joint BOA, Tab 3; Bedford, supra note 2 at paras 125-126, Joint BOA, Tab 
10. 
31 R v Michaud, 2015 ONCA 585 at paras 146-148 [Michaud], Joint BOA, Tab 44. 
32 R v Oakes, [1986] 1 SCR 103, Joint BOA, Tab 45. 
33Reference Re s 94(2) of Motor Vehicle Act (British Columbia), [1985] 2 SCR 486 at para 85, Joint BOA, Tab 9. 

https://www.canlii.org/en/ca/scc/doc/2015/2015scc5/2015scc5.html?autocompleteStr=carter&autocompletePos=1%23par85
https://www.canlii.org/en/ca/scc/doc/2015/2015scc5/2015scc5.html?autocompleteStr=carter&autocompletePos=1%23par95
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html?autocompleteStr=bedfo&autocompletePos=1%23par125
https://www.canlii.org/en/on/onca/doc/2015/2015onca585/2015onca585.html?autocompleteStr=2015%20ONCA%20585&autocompletePos=1%23par146
https://www.canlii.org/en/ca/scc/doc/1986/1986canlii46/1986canlii46.html?autocompleteStr=%5B1986%5D%201%20SCR%20103%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1985/1985canlii81/1985canlii81.html?autocompleteStr=%20%5B1985%5D%202%20SCR%20486%20&autocompletePos=1%23par85
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58. The Supreme Court of Canada repeated this refrain in Carter, holding: 

In some situations the state may be able to show that the public good ² a matter 
not considered under s. 7, which looks only at the impact on the rights claimants ² 
justifies depriving an individual of life, liberty or security of the person under s. 1 
of the Charter. More particularly, in cases such as this where the competing societal 
interests are themselves protected under the Charter, a restriction on s. 7 rights may 
in the end be found to be proportionate to its objective.34 
 

The HIRS pandemic brings these words into sharp relief.   

59. TKH ASSHOOaQW¶V LQWHUHVWV RQ WKLV aSSHaO aUH LQ GLUHFW FRQIOLFW ZLWK WKH LQWHUHVWV RI YXOQHUabOH 

Flavellians. In particular, they conflict with the interests of all those who cannot obtain the vaccine 

themselves and therefore must rely on society for their personal security, including the elderly, 

young children, and those with underlying medical conditions. TKH ASSHOOaQW¶V LQWHUHVWV also 

conflict with the interests of children whose education has been interrupted by the pandemic, 

families unable to reunite with their loved ones due to recurring lockdowns, and business owners 

and workers whose livelihoods have been jeopardized by this pandemic. 

60. TKH ASSHOOaQW¶V LQWHUHVW LQ aYRLGLQJ YaFFLQaWLRQ GRHV QRW RXWZHLJK WKH VLJQLILFaQW FRVWV 

Flavelle will continue to incur if it does not achieve herd immunity. Any limit on section 7 rights 

imposed by the Act is justified under section 1.  

2) The Limit is Reasonable in a Free and Democratic Society 
 
(a) The Act has a Pressing and Substantial Objective  

61. The Appellant concedes that the LQIULQJLQJ PHaVXUH¶V objective is pressing and substantial. 

The objective of the vaccination requirement is to achieve herd immunity as soon as possible, as 

identified by a majority of the Falconer Court of Appeal. As argued above,35 the temporal element 

reflects the urgency necessitated by the HIRS pandemic.  

 
34 Carter, supra note 23 at para 95, Joint BOA, Tab 3. 
35 Factum of the Respondent, at paras 30-31. 

https://www.canlii.org/en/ca/scc/doc/2015/2015scc5/2015scc5.html?autocompleteStr=carter&autocompletePos=1%23par95
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62. Canadian courts have repeatedly affirmed that the protection of public health and safety 

are pressing and substantial objectives.36 The objective in this case is likewise pressing and 

substantial.  

(b) The Limit on Section 7 Rights is Rationally Connected to the Objective 
 
63. There is a logical, common sense connection between section 3 of the Act and the objective 

of achieving herd immunity as soon as possible. The government need not present evidence 

establishing a direct causal connection between means and ends to satisfy the rational connection 

requirement.37 RaWKHU, a ³FRPPRQ-VHQVH FRQQHFWLRQ´ ZLOO VXIILFH, HYHQ ZKHUH WKHUH LV ³aGPLWWHGO\ 

LQFRQFOXVLYH VFLHQWLILF HYLGHQFH.´38  

64. The vaccination requirement in section 3(1) is rationally connected to the objective of 

achieving herd immunity as soon as possible because a sufficiently high vaccination rate is 

required to reduce the spread of HIRS in the community. The penalties, both financial and carceral, 

in sections 3(2) and 4(3) are rationally connected to the objective because they deter designated 

persons from avoiding vaccination out of carelessness.  

65. These common-sense connections suffice to satisfy this stage of the Oakes test. The 

UaWLRQaO FRQQHFWLRQ VWaJH LV ³QRW SaUWLFXOaUO\ RQHURXV.´39 This Court only needs to find that it is 

reasonable to suppose that the law is capable of fulfilling its purpose, and not necessarily that it 

will do so.40 

 

 
36 R v Badesha, 2011 ONCJ 284 at para 38, Joint BOA, Tab 46; Toronto (City, Medical Officer of Health) v Deakin, 
[2002] OJ No 2777, 2002 CarswellOnt 2401 at para 31, Joint BOA, Tab 47. 
37 R v Butler, [1992] 1 SCR 452 at 503, Joint BOA, Tab 48; Ross v New Brunswick School District No. 15, [1996] 1 
SCR 825 at para 101, Joint BOA, Tab 49. 
38 RJR-MacDonald, supra note 12 at paras 86, 156-158, Joint BOA, Tab 29. 
39 Little Sisters Book and Art Emporium v Canada (Minister of Justice), 2000 SCC 69 at para 228, Joint BOA, Tab 
50. 
40 Alberta v Hutterian Brethren of Wilson Colony, 2009 SCC 37 at para 48 [Hutterian Brethren], Joint BOA, Tab 34. 

https://www.canlii.org/en/on/oncj/doc/2011/2011oncj284/2011oncj284.html?autocompleteStr=2011%20ONCJ%20284%20&autocompletePos=1%23par38
https://nextcanada.westlaw.com/Document/I10b717d3faf263f0e0440003ba0d6c6d/View/FullText.html?navigationPath=Search/v1/results/navigation/i0ad62d3300000176c961a5e434c9f2dd?Nav=CAN_CASES_UET&fragmentIdentifier=I10b717d3faf263f0e0440003ba0d6c6d&parentRank=0&startIndex=1&contextData=%2528sc.Search%2529&transitionType=UserEnteredTitleItem&listSource=Search&listPageSource=d13e53c483161171657171d2fff7bcb8&list=CAN_CASES_UET&rank=1&sessionScopeId=c7407658f3edfa89bacadd9814af69dc2eddb553b5095b6c16c762c0ed8ff5e5&originationContext=Search%20Result&transitionType=UserEnteredTitleItem&contextData=(sc.Search)
https://www.canlii.org/en/ca/scc/doc/1992/1992canlii124/1992canlii124.html?autocompleteStr=%5B1992%5D%201%20SCR%20452%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1996/1996canlii237/1996canlii237.html?autocompleteStr=%5B1996%5D%201%20SCR%20825%20&autocompletePos=1%23par101
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii64/1995canlii64.html?autocompleteStr=%5B1995%5D%203%20SCR%20199%20&autocompletePos=1%23par86
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii64/1995canlii64.html?autocompleteStr=%5B1995%5D%203%20SCR%20199%20&autocompletePos=1%23par156
https://www.canlii.org/en/ca/scc/doc/2000/2000scc69/2000scc69.html?autocompleteStr=little%20sis&autocompletePos=1%23par228
https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html?autocompleteStr=hutteri&autocompletePos=1%23par48
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66. The Appellant contends that the financial penalty would deter unvaccinated individuals 

from seeking vaccination and the penalty of imprisonment would increase infections among 

incarcerated persons.41 

67. There is no evidence supporting either contention and neither can be established through 

common-sense inferences. The vaccination requirement applies to incarcerated persons in Flavelle 

which makes prisons an unlikely site for an outbreak, especially given their highly regulated 

nature.42 Likewise, it is not uncommon for individuals in Flavelle to seek medical care to remedy 

unlawful conduct, whether it is illegal drug use or failure to comply with the vaccination 

requirement in the Act. 

(c) The Act Minimally Impairs Section 7 Rights  
 
68. For the Act to be minimally impairing, this Court must be satisfied that it falls within a 

UaQJH RI UHaVRQabOH SROLF\ aOWHUQaWLYHV. AV WKH SXSUHPH CRXUW RI CaQaGa KHOG, ³VHFWLRQ 1 RI WKH 

Charter does not demand that the limit on the right be perfectly calibrated, judged in hindsight, 

but only that it be µreasonable¶ and µdemonstrably justified.¶´43 

69. The minimal impairment requirement must therefore be applied flexibly.44 The 

JRYHUQPHQW¶V FKRVHQ PHaQV RI aFKLHYLQJ its pressing and substantial objective should be afforded 

a measure of appreciation.45 Deference is particularly necessary where, as here, the impugned law 

responds to a pressing social problem,46 protects a vulnerable population,47 reconciles competing 

 
41 Factum of the Appellant, at para 56.  
42 Factum of the Respondent, at paras 53-54.  
43 Hutterian Brethren, supra note 40, at para 37, Joint BOA, Tab 34. 
44 United States of America v Cotroni, [1989] 1 SCR 1469 at 1489, Joint BOA, Tab 51. 
45 Irwin Toy v Quebec, [1989] 1 SCR 927 at 999 [Irwin Toy], Joint BOA, Tab 52; See also Hutterian Brethren, 
supra at para 37, Joint BOA, Tab 34. 
46 R v Whyte, [1988] 2 SCR 3 at 26-27, Joint BOA, Tab 53; Canada (Attorney General) v JTI-Macdonald Corp., 
2007 SCC 30 at para 43, Joint BOA, Tab 54. 
47 Irwin Toy, supra note 45 at 993-994, Joint BOA, Tab 52. 

https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html?autocompleteStr=hutteri&autocompletePos=1%23par37
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii106/1989canlii106.html?autocompleteStr=1989%5D%201%20SCR%201469&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii87/1989canlii87.html?autocompleteStr=%20%5B1989%5D%201%20SCR%20927&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html?autocompleteStr=hutteri&autocompletePos=1%23par37
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii47/1988canlii47.html?autocompleteStr=%5B1988%5D%202%20SCR%203&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2007/2007scc30/2007scc30.html?resultIndex=1%23par43
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii87/1989canlii87.html?autocompleteStr=%20%5B1989%5D%201%20SCR%20927&autocompletePos=1
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interests,48 and is premised on complicated scientific and social-science evidence.49 

70. TKH aOWHUQaWLYHV SURSRVHG b\ WKH ASSHOOaQW GR QRW JLYH ³VXIILFLHQW SURWHFWLRQ, LQ aOO WKH 

FLUFXPVWaQFHV´ WR WKH SURYLVLRQ¶V objective.50 TKH ASSHOOaQW¶V ILUVW SURSRVHG aOWHUQaWLYH UHOLHV RQ 

a vaccination card system to deny unvaccinated individuals access to public spaces. This fails to 

realize the goal of achieving herd immunity because unvaccinated individuals can put others at 

risk by iQWHUaFWLQJ ZLWK WKHP LQ SULYaWH VSaFHV. TKH ASSHOOaQW¶V SURSRVaO ZRXOG SHUPLW OaUJH 

private gatherings that jeopardize the safety of those who choose not to be vaccinate and those 

who cannot be vaccinate for medical reasons. Such private interactions are nearly impossible to 

regulate without limiting the freedoms of everyone in Flavelle through largescale lockdowns and 

restrictions on movement. Given the highly contagious nature of HIRS, such private gatherings 

would lead to outbreaks and significant strainV RQ FOaYHOOH¶V KHaOWKFaUH V\VWHP.  

71. In addition, the low efficacy rate of the HIRS vaccine means that Flavelle needs near-

universal coverage to achieve herd immunity. By permitting individuals to remain unvaccinated, 

the vaccination card proposal would lower vaccination rates in Flavelle below the level required 

to achieve herd immunity. This would frustrate the YaFFLQaWLRQ UHTXLUHPHQW¶V objective.  

72. The vaccination card system effectively shifts the burden of individual responsibility onto 

the collective. IQVWHaG RI OLPLWLQJ WKH ASSHOOaQW¶V VHFWLRQ 7 ULJKW, WKH SURSRVaO ZRXOG VLJQLILFaQWly 

limit the right to assemble, to pray in a house of worship, and to enjoy freedom of movement.   

73. The Appellant suggests supplementing the vaccination card system with education and 

outreach. Without a vaccination requirement, such efforts would fail to realize the infringing 

PHaVXUH¶V objective of achieving herd immunity as soon as possible. DU. AGKLKHWW\¶V H[SHUW 

 
48 McKinney v University of Guelph, [1990] 3 SCR 229, Joint BOA, Tab 55. 
49 RJR-MacDonald, supra note 12 at para 70, Joint BOA, Tab 29. 
50 Hutterian Brethren, supra note 40 at para 55, Joint BOA, Tab 34.  

https://www.canlii.org/en/ca/scc/doc/1990/1990canlii60/1990canlii60.html?autocompleteStr=%5B1990%5D%203%20SCR%20229&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii64/1995canlii64.html?autocompleteStr=%5B1995%5D%203%20SCR%20199%20&autocompletePos=1%23par70
https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html?autocompleteStr=hutteri&autocompletePos=1%23par55
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HYLGHQFH VKRZV WKaW a ³SRWHQWLaOO\ VLJQLILFaQW aQG GLYHUVH VXbVHW RI WKH SRSXOaWLRQ´ ZRXOG aYRLG 

the HIRS vaccine if it were not mandated. DU. SXJXPaU¶V UHVHaUFK VKRZV WKaW WKRVH ZKR RSSRVH 

vaccines are unlikely to change their minds. This suggests that public education and outreach alone 

would simply fail to achieve herd immunity in Flavelle within a reasonable timeframe.  

74. TKH ASSHOOaQW¶V VHFRQG SURSRVHG aOWHUQaWLYH LV WKH LQFOXVLRQ RI a QRQ-medical exemption 

in the Act. Like the vaccination card system, the addition of a non-medical exemption is unfeasible 

because it is likely to lower the vaccination rate in Flavelle below the level required to achieve 

KHUG LPPXQLW\. DU. AGKLKHWW\¶V HYLGHQFH VKRZV WKaW FOaYHOOH would need near-universal vaccine 

coverage to achieve herd immunity against HIRS. He estimates that 5% of the Flavellian 

population would be unable to be vaccinated for medical reasons. Flavelle cannot afford to expand 

the proportion of unvaccinated individuals beyond the percentage required for medical 

exemptions.  

75. In addressing pressing threats to society, a government will necessarily need to draw lines. 

Parliament, not the courts, is entrusted with this responsibility, especially where the line-drawing 

exercise is inevitably discretionary.51 In Michaud, the Court of Appeal for Ontario held that the 

105NP/KU VSHHG OLPLW, ZKLFK YLROaWHV WKH FOaLPaQW¶V VHFWLRQ 7 ULJKWV, ZaV PLQLPaOO\ LPSaLULQJ 

even though it could have been slightly higher or slightly lower. The limit minimally impaired the 

FOaLPaQW¶V VHFWLRQ 7 rights because it was QRW ³aUbLWUaU\ LQ WKH FRQVWLWXWLRQaO VHQVH.´52 These line-

GUaZLQJ H[HUFLVHV aUH FRPSOH[ aQG LOOXVWUaWH WKH ³LQaGYLVabLOLW\ RI WKH FRXUWV undertaking too 

searching an analysis of WKH OHJLVOaWLYH UHVSRQVH WR SXbOLF VaIHW\ FRQFHUQV.´53  

 

 

 
51 Harvey v New Brunswick (Attorney General), [1996] 2 SCR 876 at para 47, Joint BOA, Tab 56. 
52 Michaud, supra note 31 at para 134, Joint BOA, Tab 44. 
53 Ibid.  

https://www.canlii.org/en/ca/scc/doc/1996/1996canlii163/1996canlii163.html?autocompleteStr=%5B1996%5D%202%20SCR%20876&autocompletePos=1%23par47
https://www.canlii.org/en/on/onca/doc/2015/2015onca585/2015onca585.html?autocompleteStr=2015%20ONCA%20585&autocompletePos=1%23par134
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(d) The Act¶s SalXWar\ EffecWs OXWZeigh iWs DeleWerioXs EffecWs  
 
76. At the final proportionality stage, the Court should weigh the deleterious against the 

salutary effects of the impugned provision.54 In doing so, it must consider conflicting societal 

interests and colliding values.55 In this case, WKH YaFFLQaWLRQ UHTXLUHPHQW¶V salutary effects are 

substantial and outweigh the limit on the ASSHOOaQW¶V Vection 7 rights.  

77. The Act¶V VaOXWaU\ HIIHFWV PXVW bH aSSUHFLaWHG LQ OLJKW RI WKH LUUHYHUVLbOH KaUP WKH HIRS 

pandemic has already caused, and the harm it would continue to cause without the vaccination 

requirement. As Cutinha JA noted, the pandemic has already resulted in thousands of deaths as 

well as the permanent closure of businesses, evictions and foreclosures that displaced Flavellian 

families from their homes, and educational interruptions for students in Flavelle. These costs will 

continue to accumulate if Flavelle does not achieve herd immunity as soon as possible.  

78. The Appellant contends that Flavelle has not sufficiently proven that the vaccination 

requirement would achieve herd immunity.56 Section 1 does not require such proof. As the 

Supreme Court of Canada held in Hutterian Brethren:  

Legislatures can only be asked to impose measures that reason and the evidence 
suggest will be beneficial. If legislation designed to further the public good were 
required to await proof positive that the benefits would in fact be realized, few laws 
would be passed and the public interest would suffer.57 

79. The Government of Flavelle has satisfactorily shown that the vaccination requirement, if 

permitted to stand, is likely to result in herd immunity. Although the evidence available to the 

parties is limited due to the unprecedented circumstances, the novelty of this pandemic should not 

impose a higher justificatory burden on Flavelle. 

 
54 Dagenais v CBC, [1994] 3 SCR 835 at 889, Joint BOA, Tab 57. 
55 Hutterian Brethren, supra note 40 at paras 75-76, Joint BOA, Tab 34. 
56 Factum of the Appellant, at para 71.  
57 Hutterian Brethren, supra note 40, at para 85, Joint BOA, Tab 34. 

https://www.canlii.org/en/ca/scc/doc/1994/1994canlii39/1994canlii39.html?autocompleteStr=1994%5D%203%20SCR%20835&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html?autocompleteStr=hutteri&autocompletePos=1%23par75
https://www.canlii.org/en/ca/scc/doc/2009/2009scc37/2009scc37.html?autocompleteStr=hutteri&autocompletePos=1%23par85
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80. In Michaud, Lauwers J emphasized that safety regulations will always involve uncertain 

risk assessment that will implicate the safety of others. They involve drawing certain and knowable 

bright lines. 

WKHQ a UHJXOaWRU XVHV a SUHFaXWLRQaU\ RU K\bULG UHJXOaWLRQ«WKH UHJXOaWRU 
chooses a pro-active bright-line rule in preference to a general behavioural 
standard, even though such a rule is usually over-inclusive and errs on the side 
of safety. These are legitimate and reasonable uses of governmental authority.58 

By enacting the Act, Parliament has legitimately and reasonably exercised its governmental 

authority to regulate for the safety and well-being of Flavellians.  

81. IQ FRQWUaVW WR WKHVH VXbVWaQWLaO VaOXWaU\ HIIHFWV, WKH GHOHWHULRXV HIIHFWV RQ WKH ASSHOOaQW¶V 

section 7 rights are on the lower end of the spectrum. TKH ASSHOOaQW¶V personal aversion to 

vaccination alone does not outweigh the significant public health, economic, educational, and 

social harms that the HIRS pandemic would continue to cause without the Act.  

 

PART IV ± ORDER SOUGHT 

82. The Government of Flavelle respectfully requests that this Court dismiss the appeal. 

 
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 4th day of January, 2021. 
 
 
 
 

___________________________________ 
 
Geri Angelova and Hana Awwad 
Counsel for the Respondent

  

 
58 Michaud, supra note 31, at para 148, Joint BOA, Tab 44. 

https://www.canlii.org/en/on/onca/doc/2015/2015onca585/2015onca585.html?autocompleteStr=2015%20ONCA%20585&autocompletePos=1%23par148
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LEGISLATION 
 

Flavellian Charter of Rights and Freedoms 
 

1. The Flavellian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic 
society.  
 
7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof 
except in accordance with the principles of fundamental justice. 

 
 

Flavelle Vaccination Act 
 
Definitions  
S. 1 In this Act... 
 ³GHVLJQaWHG SHUVRQ´ PHaQV a SHUVRQ RYHU WKH aJH RI 4 residing in Flavelle. 
 [...] 
 ³UHFRJQL]HG PHQWaO GLVRUGHU´ PHaQV a PHQWaO GLVRUGHU UHFRJQL]HG aQG GHVFULbHG LQ WKH DLaJQRVWLF aQG 
Statistical Manual of Mental Disorders, Fifth Edition (DSM-5), published by the American Psychiatric 
Association. 
 ³VWaWHPHQW RI PHGLFaO H[HPSWLRQ´ PHaQV a VWaWHPHQW LQ WKH SUHVFULbHG IRUP VLJQHG b\ a SK\VLFLaQ RU 
nurse practitioner stating that the prescribed program of immunization in relation to HIRS  

(a) is detrimental to the health of the person named in the statement, meaning: [...]  
(iii) The designated person is suffering from a recognized mental disorder,  
or 

 (b) is unnecessary in respect of the person named in the statement by reason of past infection or 
laboratory evidence of immunity.  

 
Purpose of this Act  
S. 2 The purpose of this Act is to protect the health and well-being of persons in Flavelle against HIRS. 
 
Duty of Designated Persons 
S. 3 (1) Designated persons shall complete the prescribed program of immunization in relation to HIRS 
within six weeks of this Act coming into force. 
(2) A designated person over the age of 12 who contravenes subsection (1) is guilty of an offence and on 
conviction is liable: 

(a) on a first conviction to a fine of not less than $1,000 and not more than $10,000; 
(b) on a second conviction, not less than 7 days after a first conviction, to a fine of not less than 

$1,000 and not more than $15,000; and 
(c) on any subsequent conviction, not less than 7 days after the last conviction, to a fine of not less 

than $1,000 and not more than $20,000 or to imprisonment for a term of not more than 14 days, 
or both. 
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Duties of Designated Persons with Statements of Medical Exemptions 
S. 4 (1) Section 3 does not apply to designated persons in respect of immunization in relation to HIRS if 
specified by a physician or a registered nurse in a statement of medical exemption and, where the 
physician or registered nurse has specified an effective time period, only during the effective time period. 
(2) A designated person with a statement of medical exemption must: 

(a) undergo the prescribed testing for HIRS at least once every 14 days for the effective time 
period of medical exemption; and 

(b) remain in self-isolation for any time period spanning from 14 days after the last negative 
test result until the next negative test result, for the effective time period of medical 
exemption. 

(3) A designated person over the age of 12 with a statement of medical exemption who contravenes 
subsection (2) is guilty of an offence and on conviction is liable: 

(a) on a first conviction to a fine of not less than $1,000 and not more than $10,000;  
(b) on a second conviction, not less than 7 days after a first conviction, to a fine of not less than 

$1,000 and not more than $15,000; and 
(c) on any subsequent conviction, not less than 7 days after the last conviction, to a fine of not less 

than $1,000 and not more than $20,000 or to imprisonment for a term of not more than 14 days, 
or both. 

 
Highway Traffic Act, RSO 1990, c H 8 

 
DriYing Zhile driYer¶s licence suspended 
53 (1) EYHU\ SHUVRQ ZKR GULYHV a PRWRU YHKLFOH RU VWUHHW FaU RQ a KLJKZa\ ZKLOH KLV RU KHU GULYHU¶V 
licence is suspended under an Act of the Legislature or a regulation made thereunder is guilty of an 
offence and on conviction is liable, 

(a) for a first offence, to a fine of not less than $1,000 and not more than $5,000; and 
(b) for each subsequent offence, to a fine of not less than $2,000 and not more than $5,000, or to 

imprisonment for a term of not more than six months, or to both.  
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