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The limits of constitutionalism
in the Muslim world:
History and identity in Islamic law

Anver M. EmoJix*
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1. Introduction

!
In the fields of constitutional law and human rights, protection from

discrirnination on religious grounds is 2 sighificant concern. Constitutions
around the world protect religious liberty and conscience, as do various human
rights documents. However, sometimes these $ame constirutions have limiting
phrases thac also ralse human rights concerns, For example, constitutions in the
Muslim world, while protecting religious free.dﬁm and conscience, also state that
no law can viclate Shari‘a principles. If one dcﬁnes Shari‘a to include che histor-
ical tradltion that discriminared on religious ground.s ! a conflict arises between
upholding Shari‘a and protecting religious freeciﬂom While the rights provisions

|
* Assiscant Professor, Faculey of Law, Umvz:rsuyof’l'oconro This paper was written, ia part, dur-
ing my stay in che beautiful atmosphere of the Schloss Leapoldskron in Salzburg, Austria, where ]
prcscnted my inidlal ideas ac the Salzburg Semlnar, I want ca thauk (ret.) Justice Richaed Goldstone
iving me an opportunity to present my wotk at the seminar. The paper 1eceived substantive
f back when 1 presented it at the Ethnicity and Demobrat:c Governdnce Spoke 2 Conlference
(Unlv Tosonto, Nov. 3-4, 2006), Yale Law School's Middle East Legal Studics Seminar (Achers,
Greece, Jan. 18-21, 2007), and a seminar at the University of Texas zt Austin (Feb. 26, 2007),
hosted by Dr. Drenise Spellberg. I am gratefal to my coﬂzaéues and Incerlocutors at all these cvents,
and especially want to thank Joseph Carens, Sujit Chondhry, Notman Dorsen, Owen Fiss, Robert
Gibbs, Wael Hallag, Will Kymlicka, Chibli Mallat, and Denise Spellberg for thelr insights, crl-
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! For varying studies of che historical Islamic legal creatment of non-Muslims, see generally
‘Asp AL-KARIM ZAYDAN, AHKAM AL-DBIMMIYYIN WA AL-MUs TA'MININ Q¥ii'assasar al-Risala 2d
ed. 1988); Yohanan Fredman, Classification of Unbelisvers in Sunni Mustim Law and Tradision,
22 JERUSALEM STUD. IN ARABIC & Istanm 163 (1998); Clifford Edmund Bosworch, The Concepr of
Dbimma in Early Idam, in | CHRISTIAN AND JEWS IN THR lb’l"IOMAN Emprre: The FUNGTIONING
or A PLURAL SocteTy 37 (Bernard Lewis 8 Benjamin Braude eds., Holmes 8¢ Meier Publishers

1982); Muhammad Hamidullah, Status of Ncm-Mmhms in Islam, 45 MAJALLAT AL-AZBAR 6
(1973).
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refiectan tnregrationist approach to religious diversity, the constitutional incorp-
oration of Shari‘a accommodates the dominane religious group to the point of
undermining, both in theory and often in practice, the integrationist effort ro
protect vuinerable minorities. To resort to theories of accommodation or inte-
gration, by themselves, in order to resolve tensions in pluralist societies, arguably
does not adequately address the roots of the tension or offer constructive modes
of resolution.

This censton arises, in large measure, because of how Sharl‘a is sometimes
defined, namely, in terms of premodern rules of law.> One might wonder, per-
haps, why the historical tradition of Islamic law should mateer in the twenty-ficse
century. Why not leave it in the past? In the wake of postcolonial nationalist
movements in regions such as the Muslim world, some have argued that a “time
paradox” has arisen, which makes the past substantively relevant for the con-
struction of rnodern national identity.3 In the case of Muslim natiops, that might
mean incorporating premodern Shari‘a rules explicitly into the legal framework,
in pare, as a symbol of national identity. Such sodietles, asising out of the ashes of
colonialism, seek nationalist definitions chat distinguish them from their former
colonial masters, establish an authentic identity, and, at the same time, facilitate
their participation in a global matketand in diplomatic engagement with former
colonial powers. The need to be authentic—distinct from prior masters—and,
simultaneously, to be participants in a global environmene creates a tenston in.
how a relatively new state can distinguish itself without, at the same rime, isolat-
ing itself from the global stage

In looking to the past for a sense of identity, Muslim states certainly had
options ta draw on from the Islamic intellectual tradition. Perhaps Sufism, with
izs mystical tradition, could be a source of national identity.? Similarly, the Islamic
philosophical ttadition ralsed considerable questions abour religion, politics, and
identity that could have been harnessed for creating a sense of the political self.
But such substantive modes most likely lack a determinacy chat mighe give com-
fort to one seeking a source of identiry.

If determinacy in tradition is important for defining and anchosing identity,
then the rules of Islamic law (figh) can provide an easy and efhcient option for
Muslim states. The determinacy of these rules provides an anchor or reference

2 See Anyver M. Emon, Conceiving Islamic Law in 2 Plyralist Sociery: History, Politics and
Multicultural Jurisprudence, 2006 SingG. J. Lecar Stup. 331 (2006), for a historical discussion of
the polidical proveaance of this particular conception of Shari'a.

3 Anne McClintock, Family Feuds: Gender, Nativnallsm and the Family, 44 PemiNist Rev. 61
(1993).

4 Sec RoxanNE Eunen, ENEMY IN T1E MIRROR: IsLAMIC FUNDAMENTALISM AND THE LiMrrs
o Mooern RaTionarism: A Worx or CoMprarative PoriTicAL TueoRry (Princccon Univ. Press
1999), on the way Islamic fundamentalism anchors disputes on political identlry.

3 Historians have noted how Sufi movenients have provided an impetus for independence
drives against colonial oceapation, Ser, e.g, Irzrax Weissary, TasTE or MODERNITY: Supisw,
SALAFIYYA, AND ARABISM IN LATE OTTOMAN DAMascus (Brill 2001).
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l
point for creating a thick sense of identiry agalnst the perceived anemia of the

libera), atomistic individual.® Muslim states have often incorporated Islamic law
Into their lega] systems, in part, to offer a fixed s!ource for their legal systems and,
thereby, for their national identity” For the purposes of this chapter, then, Shari‘a
as political syrabol involves the use of historiélal rules to give substantive con-
tent to the political identity of the nation at both the domestic and international
level.8 '

What this suggests is that, when analyzing protections of religious minoricies
in the constitutions of Muslim countries, one cahinot ignore the fact that constitu-
tional reference to Islamic law hasa political dimension that can impede atternpts
to reform the law’s tenets in accordance with human rights values. Consequently,
when new constitutions in che region are heralded as steps forward in democracy,
as was the case with the Afghan and Iraqi conttitutions, a question necessarily
arises about the extent to wkich religious minorities are sufficiently protected if
Islamic law is also part of the constitutional legall order.®

Docs this mean that Islamic law should not find a place in such constitu-
tions? To suggest as much would be to limic, artificially, the democratic process
of drafting constitutions. Rather, constitutions are only first steps in creating a
constitutional legal ocder. They must be only so strong that they do not fail at
the outset, By themsclves, they can embody only as much meaning as the under-
lying culeure permits. Where the fundamentall cultural coptext is defined in a
historical Shari‘a-based language, more than a|constftution will be required to
ensure a constirucional culture that will respect religious freedom. The scope of
constitutional argument likely will be limited by the constraining power of the
prevailing notmative framework for institutiofl]s of law and government. The
challengg, therefore, is to recognize that meediiiate constitutional reform must

& EuBEN, supra note 4, writes about the communitarian Jogic underdying Islamic fundamen-
talism. Her imporstant work is significant for understanding che role of tradirion and its perceived
continuity wich the present as a basis for identity construegion.

7 In fact, the nineteench-century Muslim reformec Muhammad Abduh argued that a pation's
laws respond o its prevailing contexts, and he suggests, chercfore, that the meaningfulness of law
depends on whether it reflects the ciecumstances, mores, and identity of its people. Muhammad
Abdub, Jkbtilaf al-Qawanin bi Ikbsilaf Abwal nLUmmrLl. in AL-A'MaL AL-KaMita LoL-IMam
MUuHAMMAD ABUDTH: AL-K1TABAT AL-SIYASIYYA 309-315 (al-Mu’assasa al-‘Arabiyya 1972).

8 This is especially true in light of che fact thar most Muslim countries do not ase Islamic law
throughout their Jegal systems but only in piecemeal fashion In areas like family law and, fess
often, in criminal law. See Wael B, Hallag, Can the Shari‘a be Rescored?, in 181aMIC LAW AND THE
CHALLENGEs 0F Moozextry 21 (Yvoane Yazbeck Hadad & Barbara Freyer Stowasser eds.,
Altamira Press 2005). !

3 This question wvas mast promincntly portrayed in 2006 when an Afghan man, Abdul Rahman,
was tried in an Afghan court for abandoning the Islamic faich. M. Cherif Bassiouni, Leaving Iilam
Is not a Capital Crime, Crx. TriB., Apr. 2, 2006, at C9; Macgaret Wence, Deash to the Apostaze,
Gropz AND MatL, Mar. 28, 2006, at A19; Wesal Zaman & Henry Chu, Afghan Case Dyopped bust
not Closed, L.A. Times, Mar, 27, 2006, at Al4. Bus of Iaaq ConsT. ace. 2, § 1 (which provides chat
no law shall viclate the established tenets of Islamic law, the principles of democracy, or the baslc
freedoms protecred undec the Constieution), arts. 39—41 (defining and guaranteeing procection of
freedoms of thought, conscience, belief, and worship). |
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be accompanied by long-term efforts to understand those normative frameworks
and to offer acceprable alternatives, This chaprer is an initial attempt at offering a
model for understanding, bolistically, the doctrine and history of Shari‘a and its
role in modern state legal systems. The model offered incorporates historical and
hermencutic models of meaning and understanding, which I call a historicist jur-
isprudence of Islamic law. By no means is this the first effort at such an approach
to Islam.!® Nor is icalone in challenging the ways in which modern Muslim stares
use Shari‘a to justify discriminating against religious minorities.!" But its contri-
bution, one hopes, will be in bridging the premodern and the modern contexts of
Shari‘a by relying on theoretical approaches to legal hermeneutics and by doing

so in Light of competing frameworks of governance, legislation, adjudication, and
legal analysis.

2. Historicist jurisprudence: Manifesting the
transcendent through law

The idea of a historlcist jurisprudence of Islamic law embraces the claim that
the doctrinal rules emerged from extralegal value systems manifest in history,
which gave the rules meaning. By using a hiscoricist lens to understand both the
rranscendent values and how they were manifested in the rules that expressed
them, one can determine the extent to which the rules are products of a cantexe
ually based jurisprudential vision, and whether that vision resonates similarly in
contemporary constitutional states immersed in the internarional system. If the
normative values and context of the present substantially differ from those of the
past (which [ assume they do), then the continued authority and meaningfulness
of the premodern rules may be questioned in light of the dissonances in mean-
ingfulness they create in contemporary constitutional governments. 1 explicitly
assume this historical shift in light of the move from an imperial Islamic past to

10 See Paziwur Ranman, Istamic Merroporoey 1 History (Islamic Res. Inst. 1984);
ALBRECHT NoOTH, THE EARLY ArABic HisTorICAL TRAD(TION: A SoUurcE-CRITICAL STUDY
{Michael Bonper trans., Darwin Press 2d ed. 1994); Tawr Kuarmoy, Arasic HisToricaL
TrHouGHT IN THE CrAssiCAL Perion (Cambridge Univ. Press 1994); Esrarid Moosa, GHAZAL
AND THE PoeTics of IMacinaTION (UNC Press 2005), for a variety of historicist and hermeneutic
approaches o Islamic studies.

11 See ZavpaN, supra note 1, for an analysis of the historical rules of Shati‘a as well as eri-
tiques of how Muslim srares nse Shari‘a to discriminare against nop-Muslims; see also ABDULLARI
AHMED AN-INATM, TowaRD AxN IstaMic RerormaTioN: Crviy Liserrigs Human RiGHTS, AND
INTERNATIONAL LAw (Sycacuse Univ. Press 1990); Ahmad Dalla), Yemeni Debates on the Status of
Non-Muslims in Ilamip Law, 7 Istam & CHRISTIAN-MusLim Rec. 181 (1996); Paztur Rahman,
Non-Mustim Minorities in an Islamic State, 7 §. Inst. MusLim MmorrTy Arr. 13 (1986); Ghazi
Salahuddin Atabani, Llamic Shari‘ah and the Status of Non-Mustlims, in Rericion, Law AND
Soctrry: A CurisTiAN-Musirm Discussion 63 (Tarck Mt ed., WCC Publ'n 1995); Ismail
R. Al-Faruqi, The Rights of non-Muslims wunder Islam: Social and Cultural Aspects, in MusLim
CommMuNtTIRS IN Non-MusLiM Stares 43 (Islamic Councll Eur. 1980).
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an international system of states, instirutions, and mulcilateral relations, all of
which offer altetnative normative systems of limits and boundacies that hinder
the imperial mode.'? 1 will offer some examples to illustrate how the modern
context has changed in ways significaat for hiStoricist jurisprudence of Islamic
law. However, this study is not the place for an in-depth analysis of the normative
frameworks of modern Muslim states. || '

This is not to suggest that a historicist jurisprudence assumes the constitu-
tional state is inherently normarive. Rathey, the historical reality is that Muslims
live in state systems, that such states are ofted organized constitutionally, and
that the states interact amid international norr}lxs and treatfes, and it is this situ-
arion that contributes to ray assumption of charlge and the existence of a different
normative framewotk of governance, community, and identity.'? A historicist
jurisprudence is concerned with how these fac | compel reflection on the mean-

ingfulness of premodern Islamic norms in a context of changed political institu-
tions and modes of identicy.

Islamic law at the doctrinal level is considerdbly diverse, Barly Muslim jurists
debated the significance of this diversity and v%hat it meant for notioas of legal
authority, the objectivity of law, and the space for creativity in juristic interpret-
ation.* However, the way Islamic law is conceptualized today in the popular
press and in polirical discourse as rigid and unchanging often prevents significant
modification of the tradirion withour engendering conflict at vatious levels of soci-
ety.t¥ This contemporary depiction of Islamic law also impedes efforts to rethink
Shari‘a as a rule-of-law system that can be mleaningful withio constitutional

12 "The samc international system brings into question Jhc new American imperialism, in which
“democracy” is promoted 25 the new universal value to be disseminated throughour che world,
potentially, even by means of coercive military engagement. '

13 For enlightening philosophical accounts of how fundamental valucs or conceptions of
idencity can 2nd do change over time, sec ALaspAlR C. MACINTYRE, WHOSE JusTicE: WHicH
Rartonariry: (Univ. Notre Dame Press 1989); Cuaruss TAYLOR, SoURCEs oF Tre SELE: TiE
Maxag or TH2 MopeRN IpsNTITY (Harvard Univ. Presd 1992).

" In cady lslamic legal theory treacises, jurists asked whether every jurist is correct (hal bulin
al-mujtabid musib). This question incited a significant ddbate about t{xc nature of authorhy and
objectivity in the law, and whether the jurist’s role is, formalistically, to discover or find the Jaw or,
instead, to function as an active participant in the constr:l;:ion of Islamic rules of law: 2 Apu Bakr
AL-JassAs, AL-Fusow 1 AL-Usut 400-440 (Dar al-Kutub al-Timiyya 2000); 4 Save at-Din ac-
Amipy, AL-THkAM 1 UsuL AL-ARkaM 178-197 (2d ed. al-Makeab al-Islami 1981); KHALED ABOU
E1 Fany, SPEARING v Gop’s NAME: IsLaMrc Law, Aurﬂ?mrr AnD Women 147-150 (Onewodd
Pubi’'n 2001). .

15 The conflict berween Muslim states and the inteknational community is evident when
Muslim countrles adope teservations and conditions favoring deference to an ambiguous and scem-
ingly ahistorical Shari’a when rarifying various human rights tecaties. See, ¢.., ANN ELrzasgTh
MAYER, Istam AnD Human RicuTs: TraDITION AND Poritics (2d ed. Westview Press 1995);
Anp Elizabech Mayer, Internationalizing the Conversation\on Women's Rights: Arab Counsries Face
the CEDAW Committee, in 1s1AMIC Law ARD THE CHALLENGES 0F MODERNITY, supra note 8, at
133, Bur a conflict beeween che state and domestic Istamist parcics can also asise, thereby compli-
cating a govenment's reformisc agenda, as In the history lof Morocco’s family-law reform. Hhem

Rachidi, Afrer Struggle, New Equality for Moroccan Women, CurisTian Sct. MomTor, Oct. 24,
2003, ac9. |
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societies that espouse liberal commitments.}¢ Consequently, when constitutions
refer to Shari‘a as a source of law, the “Sharia” that is often invoked is a premod-
ern tradicion of law contained in treartises centuries old.” These doctrinal sources
contain rules regarding religious practice and social order ac both the public and
private levels. But these rules are not transparently derived from fundamenta)
scriptural sources such as the Qur'an and the traditions of the Prophet. Rather,
premodern Muslim jurists imaginatively read and interpreted them in order to
reach a rule of law.!®

Given the role jurists played in interpreting Islamic law, rules such as those
concerning the treatmentof religious minorities necessarily reflect the historically
conditioned values of those jurists. Those values operate as “background factors”,
o, in the words of Chatles Taylor and Jiirgen Habetrmas, respectively, “moral
frameworks” or “lifeworlds” that influenced how premodern Jurists incerpteted
texts and manifested fundamental values in rules of law that were expressed in
the shared, technical, and ultimately coercive language of the law. This is not to
say thar the rules of law espoused in Jlegal texts differed from region to region, ot
from author to author, due to idiosyncratic shifts in value. Certainly, one notices,
for example, that Shafi'i rules of law articulated in Jegal texts generally were simi-
lar across regions of the premodern Muslim wotld. Rather, 1 suggest that while
the continuity of the rules may teflect a need for determinacy In law, akin to the
common law doctrine of stare decisis, the specific precedents themselves arose out
of a process of interpretation in light of normatlve background values about social
and political orderlng. By taking a critical historicist perspective, one can come
to understand how and why certain values became manifest in rules of law, while
also questioning the efficacy and substantive justice of those rules in a contem-
porary state where background norms and rule-of-Jaw institutions have consid-
erably changed. |

The idea that the law reflects underdying normative frameworks that influence
legal interpretations is not new to the field of legal theory and hermeneutics. This
chapter in no way atrempts to survey the field of hermeneutic philosophy. Rather,

'¢ Emon, supra note 2; EUREN, supra note 4.

17" In biis commentary on the 1949 Egyptian Civit Code, ‘Abd al-Razzaq al-Sanhur wrote thar
the Shari‘a can be a source of law if the code or custom gives no guidance fora parriculas matter. He
defines Shari‘a as the rules of law in books of figh, or, in other words, the premodern rules of law,
He is careful, though, to articulate two caveats in utilizing the Shari'a. Firsv, no particular school of
law should be preferred over the others; and, secand, any derived rule from the figh cannos violate
any general prindple established in the Civll Code. 1 'Asp AL-RAZ2AQ AL-SANBURI, AL-WASIT FL
SHARM AL-QANUN AL-MADANY AL-JADID 44—50 (Dar al-Nahda al-Arablyya no date).

8 The concept of jutistic interpreration js captured by the Arable werm fjtihad. Considerable
scholarly wock has been devoted to undecstanding this term, while reformise literature has argued
for the nced ta engage in & new ijtibad. For studies of this term and its place In Islamic legal the-
oy, sce Wacl Hallaq, Was the Gare of Ijtihad Closed?, 16 Int’L J. MippLe E. Stup. 3 (1984); Joseph
Schachr et al., Jdjtibad, in 3 EscycrorsEpra op Estam 1026 (P, Beagman et al. ods., 2d ed. Biifl

2960;2005); Shaista Ali-Karamali 8 Fiona Dunne, bz Jtthad Coniroversy, 9 Aras 1L.Q. 238
1994).



264 Anver M. Emol

certain theorists offer insights that can help explain the way in which a historicist
jutisprudence assesses the law while remainin sensitive to the needs (theoret-
ical and otherwise) of a rule-of-law system. A histbricist jurisprudence can ald in
understanding the law, provide 2 mechanism fof Jtdtiquc, and suggest alternacive
orderings or distriburions that may not be visible from within prevailing para-
digms of Shari‘a.

For instance, in his theory of “communicative action”, Jiirgen Habermas
asserts that individuals share normarive meaning through a language medium
that expresses values and commitments that arel ot idiosyncratic but, racher, are
understood as separaie and distinct from people. For Habermas, one’s relationship
to reality through language “contains a referenc)la jo something lndependent of us
and thus, in this sense, transcendent”. > Commuydication is possible because fun-
damental norms are rendered objective, deter 1J_aatc, and shared within a com-
muaity; in other words, because of these publicinderus, meaning can be accessed
by and communicated among individuals. Onelmay make a normative claim
that is cerrainly subject co eritique. However, what makes the claim potencially
meaningful is the fact that a communiry share$ and commits to values that are
understood as transcendent but that are manifcé;téd in the world of experience.?°

For Habermas, these shared norms help cdr!sdmtc a lifeword that allows
context-rranscending values ro find expression :lh the phenomenal world of daily
existence. According o Habermas, “communicative acts are located within the
horizon of shared, unproblematic beliefs; at the I§ea.mf: time, they are nourished by
these resources of the always already familiar. The constant upset of disappoint-
ment and conrtadiction, contingency and critique in everyday life crashes agalnst
a sprawling, deeply felt, and unshakable rock oii background assumptions, loyal-
ties, and skills”.2! i L

Charles Taylor also relies on a concept of batkground ideals thar inform the
way we construct meaning in community through language. One's background
values constitute, in Taylor’s terms, a “moral framework” from which we see
and undetstand the world around us. Accordiné Lo Taylor, “to think, feef, judge
within such a framework is o function with ché that some action, or mode
of life, or mode of fecling is incomparably higher than the others which are more
readily available to us...”.2? Furthermore, these frameworks are essential 1o our
exiscence. In fact, Taylor argues that: Jo

|

doing without frameworks is utterly impossible for us; otherwise put, that the hori-
zons within which we live our lives and which hake sense of them have w Include
these strong qualitative discriminations. Moreover, this is not meant just as a contin-
gently true psychological fact about human beiné, which could perhaps turn oug one

1% JirgeN Hanzrmas, BETwEEN Facts AND Norms: CONTRIBUTIONS T A DISCOURSE
TH;OE; or Law anD DEMocracy 14 (MIT Press 1998) {emphasis added).
Id. a )8, :

2 Id. ar22.
22 TAYLOR, supra pote 13, at 20.
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day not to hold for some exceptlonal individual or new type. some superman of dis-
engaged objectification. Rather the claim is that living within such strongly qualified
horizons Is constitutive of human agency; that stepping owside these limlts would be

tantamount to stepping outside what we would recognize as integral, that is, undam-
aged human personhood.??

For the purposes of this study, what links Habermas and Taylor is how they
understand meaning as arising from shared, transcendent values made mani-
fest as people live their lives wgether. The way those transcendent values mani-
fest themselves in any given moment reflects the context of that moment and,
thereby, opens the door to a historicist concern with context and change amid
commitments to enduring values.

In che case of Muslim stases that adopt Islamic law, I want to suggest that the
meanling and significance of Shari‘a-based rules, if subjected ro a historicist cri-
tique, will illustrace how the meaningfulness of these tules is built upon certain
normative frameworks (to modify Taylor’s phrase) that manifest transcendent
values in 2 historical moment in che form of laws. But that early historical con-
texe—I explicitly assume and shall show, in pari~is different from the present.
Until that difference is acknowledged, the resort to constitutional reform, or che-
ories of accommodation/integration, will most likely fail to resolve the challenges
facing non-Muslims in expressly Muslim states.

3. Muslim state constitutions and protections
for religious minorities

Muslim majority countries often incorporate Isfara oc Islamic law into their con-
stitutions while including express provisions concerning religious freedom and
the treatment of religious minorities. Thus, these constitutions seem to display a
tension between the definition and application of Islamic law, on the ore hand,
and how respect fot Islamic law may conflict with provisions protecting religious
minorities, on the other. The discussion below summarizes some trends in the
constitutions of Muslim states and illuscrates how the constitutions establish this
tension between Shari‘a, constirutionalism, and religious freedom without pro-
viding a solurion.

Muslim countries may specify in their constitucions that Islam is che scace
religion,?* although that is not always the case.?> Some countries specifically
establish that the government is secular, keeping religion and state law distinct.26

23 Id. ac27.

M See for example Bagr. ConsT. art. 2; MauriTania ConsT, att. 55 Maray. ConsT. ate 3;

Morocco CoNsT. art. 6; SAupt Arasia Baste Law or Gov'r, 1993 are. 1; YEMEN CONST. art, 2;
Tunts. Consr. art. .

25 Sce for example Ara. ConsT. ar. 10,
26 See for example Era. ConsT. art. 11; Azgr, CONST. art. 7.
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Aside from designating 2 state religion, some [Muslim nations also asserr that
Islam is either “a source” or “the source” of law in the countcy, thereby bring-
ing Into sharp focus the constitutional signiﬁcance of violating a precept of
Shari‘a law. 27 ||

To protect the interests of religious minoritied, Mus]im state constitutions may
include nondiscrimination clauses to protect individuals from religious discrim-
ination, Por instance, the Bahrain Conscitutior:l reads that “[pleople ar¢ equal in
human dignicy, and citizens shall be equal in plub‘lic rights and duties before the
law, without discrimination as to race, origin/ language, religion, or belief”.*®
Eritrea’s Constitution provides thar “(a]ll perséms are equal before the law. No
person may be discriminated against on account of race, ethnic otigin, lan-
guage, colour, sex, religion, disability, political belief or opinion, or social or eco-
nomic status or any other factor....”® Generally, the equality clauses are listed
among the earliest provisions of “basic rights” and occur without limitation or
restriction.

Additionally, Muslim countries may inclide rights provisions that pro-
tect one’s religious freedom. Egypt’s Constitution states that “[t]he State shall
guarantee the freedom of belief and the freedom of practice of religious rites”.3
Indonesla’s Constirution provides that “[dhe State guarantees all persons che
freedom of worship, each according to his/her|own religion or belief”.3! Other

countries adopting this unrestrictive approach include Bosnia and Herzegovina,
Eritrea, Malaysia, Mali, and Morocco.??

ConsT. art. 2; Qaran Const. art, 1; Syria CansT. art. 3] For a sustained review of constitutions
in the Arab world, see NATHAN ]. BROWN, CoNSTITUTIONS IN A NON-CONSTITUTIONAL WORLD:

AnAB Bagre LAws AND T3 PROSPECTS POR ACCOUNTABLE GOVERNMENT (SUNY Press 2001).
26 Baur, ConsT. art. 18. '

?? Eni. CONST. art. 14.

¢ Eoyer ConsT. art. 46.

3! INpoN. ConsT. art. 29(2).

3 See for example Bosy. & Herz. Const. 1995 art. 2, para. 3; Eri. Cowst. ant. 19; Mavay.
ConsT. art. 11; MaL1 ConsT. art. 4; Morocco CoNst. art. 6. However, the substantive protec-
tion these provistons provide religious minotities is sub}c!cc to furcher speculatien. For instance,
although the Malayslan Constitution's article 11 grants all people the right to profess and prac-
tice their religion, the recent case Involving Lina Joy suggests that the courts may abdicace their
protective role. Lina Joy was born a Muslirn woraan ang Subseguently converted to Christiznity.
She sought to have her identity card changed from definlng her as a2 Muslim Malay to Christian
Malay. She appealed her case to the highest federal coure {n Malaysia, which stated that it had no
jusisdiction to decide her case and thar all marters involving Islamic law should be referred ro the
Shari‘a court, In doing so, the federal court has scemingly undermined the real protection article
11 can provide. See, e.g, Baradan Kuppusamy, Polideal & on Demanded in Malaysia to Halt
Concerns of Creeping Islamism, 5. Criwa MorNinG Posl Jun. 1, 2007, ar 8. See “Aricle 1): The
Federal Constitution: Protection for All”, for an example of Malaysian civil society groups advo-
cating for greater article 11 protection, svailable a5 <buepi/fwww.articlelLorg/s (last visited July
30, 2007). Article 26 of the Ericrean Constitution allows for limics on the rights enumerated in the
Constitution on the grounds of national security, public safety, economic well-being of the coun-
xey, or the public morals and pubiic order of the nation: En'lx. ConsT, ars, 26.

|

37 See for instance Baugr, ConstT. art. 2; Ecyrr Cons i‘ art. 2; Kowair ConsT. att. 2; Oman
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But some Muslim countries also provide qualifying remarks concerning the
scope of one’s religious freedom. Bahrain's Constitution reads that *[f]reedom of
conscience is absolute, The State shall guarantee the inviolability of places of wor-
ship and the freedom to perform religious rites and to hold religious processions
and meetings in accordance with the customs observed in the country”3? Kuwait's
Constitution reads that “[f]recdom of belief is absolute. The State protects the
freedom of practicing religion in accordance with established customs, provided that
it does not conflice wish public policy or morals”?% Both examples illustrate how
a statemnent of absolute freedom is coupled with ambiguous limiting language
about “customs”, “public policy”, and “morals”,

4, Illustrating the tension at work: Saudi Arabia and Egypt

The constitutions of Muslim countries provide rights protection for religious
minofities, although some have limiting clauses chat are noc uncommon in con-
stturions and human rights instruments around the world.? However, a con-
stitution is but one step in creating a constltutional culrure for a stace emerging
from sectarian violence, regional feuds, and postcolonial struggles for independ-
ence in an international environment. In che gaps between constitutional texts,
legislated statutes, and judicial cases are a multitude of moments when social, cul-
tural, and ideological factors may affect legal oucomes. These underlying extra-
Jegal factoss provide content to a consttutional culture and language that can
limit the scope of judicial and legislative activity.?® And the outcomes, when all is
taken into account, may result in de jure discrimination against minorities, des-
pite constitutiona) protections to the contrary.

For example, Saudi Acabia has no constitution buy, rather, various “basic laws”.
According to the Basic Law of Government, Saudi Arabia “protects human rights
in accordance with the Islamic Shari'ah”37 The scope of human rights protection

33 Baur. ConsT. art. 22 (ernphasis added),

34 Kowart COnsT. ant. 35 (conphasis added).

35 ‘The Canadian Charter of Rights and Freedoms protects the freedom of conscience and belief,
subject to section 1 restrictions “as can be dernonstrably juscified in a free and democratic society™
Canadlan Charter of Rights and Freedoms, part 1 of the Constitution Act, 1982, being Sched. 3
to che Canada Act 1982, ch. 11 (UK.}, § 1. Likewisc, the European Conventlon on Human Righes
(ECHR), arz. 9, both protects the freedom of conscience while also acknowledging thae it may be
testricted by law as necessary "“in a democratic soclety in the interests of public safety, for the pro-
tectlon of public order, health or morals, ot the protectlon of the rights and fre¢doms of others”.
European Conveatlon on Human Rights, att. 9.

2% “The jdeathat rlie extralegal cultural contextmay influence and delimit judicial analysis is the
subject of considerable scholarly areention. See for example Bruce A. AckerMAN, WE THE PropLE
(Harvard Unijv. Press 1991); Reva B. Siegel, Text in Conrest: Gender and the Constitution from a
Soclal Movement Perspective, 150 U. Pa. L. Rev. 297 (2001).

%7 Saup1 Arasia Basic Law or Gov'r, 1993 art. 26, Focan unofficial English cransladon of this
provision, sce the Internatonal Constitutional Law wrebsire on Saudi Arabia, aveiladle a¢ <hrep://
wyvw.servat.unibe.ch/law/icl/sa00000_heml> (last visited July 28, 2007).
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of individual equality, liberty, and freedom will éiepend significantly on how one
understands the scope and content of Shari‘a. In $audi Arabia, premodern Shari‘a
rules (in other words, figh) govern the majority of cases involving rort, property,
and contract.?® 'The history of Saudi Arabia’s incorporation of Sunni Islam and
Shari’a, in particular the Wahhabist strair, as part of its national ethos has been
addressed in numerous studies in recent years. IHlmorians have shown that the
early resort to Islam, as a defining fearure of the Saudi state, was instrumental in
forming a political idencity that transcended regional and tribal nerworks.3? The
instirution of law, as an ordering and coercive feature of the government, imparts
an Islamic content thac has facilitared the development of a distinctive Islamic
society. Notably, in Sunni Islamic law, there ate four doctrinal schools (mad-
habib; singular: madhhab) concerning the specisﬁc details of law. The doctrinal
schools are equally orthodox but often differ frorh each other on similar points of
law. In Saudi Arabia, the Hanbali school generally provides the rules of Islamic
legal decision.4¢ l '

The tension embedded in article 26 between Shari‘a rules and rights to equal-
ity, for instance, is illustraced by rules goveminﬁ the measure of wrongful-death
damages in Saudi Arabia.*! According to the In#lian consulate in Jeddah, Saudi
Arabia, the families of Indian expatriates working in the kingdom can claim
wrongful-death compensaion pursuan to a schedule of fixed amounts. However,
the amounts vary depending on the victim’s religious convictions and gender. If
the victim s 2 Muslim male, his family can claim SR100,000. However, if the
victim is a Christian or Jewish male, the family can claim only half chat amount,
nawmely, SR50,000. Further, if the vicdm belongs to another faich group, such as
Hindy, Sikh, or Jaln, his family can claim only approximately SR6,667. The family
of a fernale victim can claim half the amount allowed for her male coreligionist 4

Itseerms that Saudi Arabia pacterns its wrongf u}-death COMpENSATory fegime on
early Hanbali rules of tort liability. For example, premodern Muslim jurists held
that the diyya, or wrongful-death compensation, for a free Muslim male is one
hundred camels.*3 However, if the victim Is a }e%v or Christian male, his family

38 Prame E. Vogrr, Istamc Law anp Leaar SYSTBP\J: STuD1ES OF SAaupl ARARIA 175, 251
(Brill 2000}.

3% Mapawi AL-RAsHEED, A HisTORY OF SAUn1 ARABIA (Cambridge Univ. Press 2002); KuaLen
Aoy EL Fapr, Tur Grear THErT: WRESTLING ISLAM FROM THE EXTREMISTS (Harper 2007);
Ibcakim Kacawan, Monarchs, Mullas and Marshalls: Blamsc egimes? 524 ANNALS AM. Acap. PoL.
& Soc. Sci. 103 (1992); Joseph A. Kechichlan, The Role of the Ulama in the Politics of an Ilamic
State: The Case of Saundi Arabia, 18 In1'L |. MiopLe E. Stup, 53 (1986).

0 4, ac 10,

21 Saupt Arania Basic Law or Gov'r, 1993 art, 26.

12 See Consulare General of India, Jeddah: Basic Legal Lfomlation for Indian Wodkers in the
Kingdom of Saudi Arabia—Death Compensation of Decedsed Indians, 2vailable 2t <hvep:/lworw,
cgijeddab.com/cgijed/publicarion/basiceng/complete.htm#deomps (last visiced Aug. 20, 2007).

13 ABu HAMID AL~GHAZALL, AL-WASIT FI AL-MADHHADB|4:64 (Dar al-Kucub al-“Umiyya 2001);
Azu [sHAQ AL-SEIRAZIL, AL-MUBADHDHAB £t FrQa AL-IMAM AL-SHAPCT 3:210 (Dar al-Kurub
al-Tlmlyya 1995).
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can only claim a percentage of that amount. The Shafi‘is held that the family
is endtled to one-third of what a2 free Muslim male’s famlily would receive$*
Bur the Malikis and Hanbalis granted them one-balf of what a Muslim’s fam-
iy conld obtain.#* Furthermore, Sunni and Shi‘ite jurists held that if the victim
is a Magian (mafus) his family receives even less, namely, one-fifteenth of whaca
free Muslim male is worth.*® More importantly, one-fifteenth of SR100,000 is
approximately SR6,667—a figuse precisely corresponding 1o the wrongful-death
compensation offered by Saudi Arabia for Hindus, Sikhs, or Jains.

Egypt has often been criticized for abuses in connection with its Coptic
Christian citizens.*” According to the Egyptian Constitution, Islam js che offi-
ctal state religion, and Shari‘a is the principle source of law in the country.®®
Article 46 provides in unqualified language that the state guarantees freedom of

44 MusAMMAD 8. IpRIS AL-St1ar1’s, KOTAB AL-UMM 3:113 (Dar al-Fikr 1990); AL-MawaRD?,
aL-Hawr Av-Kanir 12:308 (Dar al-Kutub al-‘limiyya 1994); AL-GrAzZAL, supra note 43, at
4:64-67; Munyr AL-DmN AL-Nawawy, RAWDAT Al-TALIBIN wa ‘UMDAT An-Murrmv 9:258
(al-Makeab al-Islami 1991); Sxmaas AL-Diw at-Ramrt, NidAYAT AL-MuUHTA) 1LA SHARN AL-
Mmvnay 7:320 (Das Thya' al-Turath al-'Arabi 1992); A1-S11RAZY, supra note 43, at 3:213.

45 MaLIK B. ANAS, AL-MuwartA' 2:434-435 (Dar al-Charb al-Islami 1997), related that
‘Umnar 11 decided that the diyya fara killed Jew or Christian is half the diyya for free Musllm male.
See Jso IaN RUSHD AL-JADD, AL-MUQADDIMAT AL-MUMABHIDAT 3:295 (Dar a-Ghatb al-Islami
1988); Ien Ruskio AL-HAPID, BIDAYAT AL-MUITABID WA NrHAYAT AL-Muqrasip 2:604—605 (Dar
al-Kucub al-'Iimfyya 1997); Stusas AL-Dm AL-QARAPL, AL-DHARHIRA 12:356 (Dar al-Gharb al-
Islaralyya 1994); IsN QupaMA, AL-Mugunt 7:793~794 (Dar Thya’ al-Turath al-Acabl no dace),
who said that Ahinad b, Hanbal held the amount was one-third, but then changed his position to
half; Asu’ABD ArLal B. MupLin, aL-Fury’ 6:16 (Dar al-Kutub al-'Umiyya 1997), also indicated
some would provide the Muslim Ziyya for dbimmis if the latter were killed inteationally. Howeves,
Maliki and Hanbali jurists held chat In petsonal injucy cases (jirahas), the diyya for the injury Is
whatever a free Muslim male would ger. MALIE B, ANAS, AL-MUWATTA 2:434-435; SAHNUN B.
S541p, AL-MubDawwaNA aL-Kusra 6:395 (Dar Sadir no datc); Inn Quibama, at-Muctme 7:795;
Mansur B Yo AL-Banut?, Kasusyar aL-QINa' ‘AN MaTR ar-Iqwa’ 6:23-24 (Dar al-Kutub
al-'Ilmiyya 1997).

16 AL- StAPRDY, supra note 44, at 3:113; AL-GHAZALL supra note 43, at 4:67; AL-MAWARD, supra
note 44, ac 12:311; A-Nawawt, supra note 44, at 9:258, who said that the mafus get shultha "ushy
of the diyya for a free Muslim male; AL-Ramuy, supra pote 44, ac 7:320; AL-SuIrAzZL, supra note 43,
at 3:213; MALIK 8. ANAS, spra note 45, ar 2:435; SAMNUN, supra aote 45, at 6:395; Isn Rusup
AL-JADD, supra note 45, at.3:296; AL-QARAFI, m&m note 45, at 12:357; Isn QUDAMA, suprz oot
45, at 7:796; At-BAnU'TY, supra note 43, at 6:24. Notably, Ibo Qudama related a minoticy opinion
held by al-Nakha'i and otlsers who equated the diyya for the mafus and free Muslims because both
are free and inviolable humag beings (adami burr ma'sum). [sN QupAMA, supra note 45, at 7:796.
The Ja'farite AL-MugaQQiq Ar-Hiuty, SHARAT ar-[sram ;1 MasAiv aL-HAraL wa ar-Haran
2:489 (Markaz al~Rasul al-A'zam 10th ed. 1998), related threc views, namely that Jews, Chrisdans,
and Magians are valued at 800 Zirhams, or all enjoy the same diyya as Muslirns, or that Christians
and Jews are entided to four thousand dirkams. According to the Ja'farite AL-Hurr AL-AMivy,
WasA1L AL-SHIA 1LA Tanst. Masain AL-Saaria 19:141-142 (Dar Thya' al-Turach al-‘Arabi no
daxc), the diyya of a free Muslim male is roughly 10,000 dirbams, while the diyya of a dbimmi Jew
or Christian is 4,000 dirbams, and the diyya of the majus Is 800 dirhams, roug{lly 40 percent and
8 percent respectively of the diyya for a free Muslim male,

47 Por studies on the sitvation and treatment of Bgypt's Coptic Christians, sec Randall 1.
Henderson, The Egyptian Coptic Christians: The Conflice besween density and Equality, 16 1sLaM &

CaristiaN Mustim Rer. 155 (2005); HuM. Rrs. WarcH, WorLD REPORT, 2006, at 439 (2006).
48 Egyrr ConsT. atr. 2.



gttt e et R

270 Anver M. Emo

belief and celigious practice.®® Nevertheless, article 41 states that one’s freedoms
might be currailed in the interest of public secuéity.” By themselves, these provi-
sions set up a similar framework of tensions found in constitutional documents
around the world. But the implicarions of the Egyptian system are problematic,
chiefly because of the prevailing conceptions of Islam and Islamic law that also
inform the nation’s constitutional culture. For|instance, according to its 2006
International Rellgious Freedom Report, the U.S. State Department reported
that Egypt partially applies a nineteenth-century Ottoman decree that requires

non-Muslims to seek govecrnment approval before building or repairing places of
worship:

The contemporary lucerpretation of the 1836 Otioman Hamayouni decree, par-
tially still in force, requires non-Muslims to obtaitx a presidential decree to build new
churches and synagogues. In addition, Ministry of Interior regulacions, issued in 1934
under the Al-Ezabi decree, specify a set of ten conditions that the Government musz
consider before a presidential decree for constrdction of 2 new non-Muslim place
ot worship can be issued. The conditions includé the requirement that the distance
berween a church and a mosque not be less than one hundred meters and that the

approval of the neighboring Muslim community %)cobtalrled.”

"The report noted some advances in 2005 but ilﬁ'dicated that, fundamentally, the
regime of licensing and registration continues: |

In Decemnber [2005] the president decreed that pd\,rmits for church repaic and rebuild-
ing, previously requirlng his approval, could be granted by provincial governors. The
purposc of this was w reduce delay. The central glbvemment continued to control the
granting of permits for construction of new chusches. Despite the 2005 decree, as well
as a previous presidential decrec in 1999 o facilicate approvals, maay churches conrin-
ued o encounter difficulty in obraining permirs.®

The tension berween the Egyptian govemmeLt and ics Coptic cirizens is nota
recent phenomenon. Nor is the government’s préoccupation with religious groups
limited to its Coptlc minority. The repost also isidicaces that permits are required
before one can build a mosque, that the government pays imams’ salacies, and
it monitors their sermons.® This raises larger questions of religious freedom in
Egypt across all religious divides. However, the focus on Coptic Christians is
of interest because of the parallels berween Eglyptian government practice and

9 1d arc. 46.
50 Jd. arc. 41.

*1 U.S. Der’t or STATE, EGYrT: INTERNATIONAL Revicious FreupoM RerorT 2006, cvail-
able ar <huep:/iwerw.seate. govig/del/dlsirfI2006/71420. hems> (last visited Avg, 30, 2007). See ako
Saad Eddin Ibrahim, Chrisiians Oppressed, Wary, StrEET ., Nov. 18, 2005, ac A16. For a study of
nineteenth-century Ottoman seforms to enhance religlous equality, such as the Hacri-Humayun
and ochers, see Roderlc H, Davison, Turkish Attitudes Conberniing Christian-Muslim Eguality in the
19th Cenrury, 59 Am. Hist. Rev. 844 (1954),

32 U.S. DEr'T or STATE, stpra note 51.
33 M
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premodern [slamic law. While a more extensive history of Islam in Egypt might
illaminate further the subtleties of the currenc regime’s attitude roward its Coptic

citizens, my own study suggests that the ongoing commirment to the Humayun
decree, despite the 2005 reforms on the licensing procedure, illustrates a chal-
lenge facing the government about the current meaningfulness of the premodern

Istamic tradition in light of Egypt’s constitutional and international commit-
ments 1o religious freedom.>

'The Egyptian requirement that Captic Christians apply for government per-
mission to build new churches or repair old ones correlates wich premodern
Istatnic rules that limited non-Muslims from freely building and repairing places
of worship in Islamic lands. Non-Muslims, residing peacefully in the Islamic
polity, were required to pay a poll tax (jizye) to maintain their faicth and receive
state protection. In the legal tradition, they were called dbirmmis, since they were
granted a contract of protection (2qd al-dhimma) that guaranteed their safery
on. payment of the poll tax. Under the contract, as will be explained below, theic
freedom to build or refurbish their religious places of wosship was {imited 5

5. Understanding historical Shari‘a

'The Sharsi‘a tradition was developed by jurists who generally developed legal doc-
trine in a decentralized fashion outside the ambit of government control. Theic
contribution to defining Shari‘a reflected one level of selectivity amid a diversity
of possibilities. Each doctrinal school of Islamic law could account for majority

4 For Instance, Egypt Is 2 signatory to varioas incernadonal human rights instruments that
rotect religlous freedom, such as the Internarional Covenant on Economic, Social and Cultural
nghts (ratified on Jan. 14, 1982); the International Covenane on Civil and Political Righes (raci-
fied o Jan. 14, 1982); and Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) (ratified on Sepe. 18, 1981). Notably, Egypt and other Muslim countries will
often ratify such treacies with reservations thae limit thelr commicment to the creacles’ terms in
the event they contradict the principles and tenets of Islamic law. For a discussion on this prac-
tice arnong Muslim state signatorics to international instruments, see ELizazern ANy Mayea,
Istam AND Human Rroers: Traprrton ano Porrrics (Westview Press 1995); Mayer, supra note
15, at 133, But whac "Shari'a” means in any given rescrvation is not catirely clear. In the case of
CEDAW provisions, tesetvaclons in favor of Shari'a may even undermine tﬁ'e effect of the treaty,
despite being ratified. Notably, arricle 19 of the Vienna Convention on the Law of Treaties 1969
holds that reservations that defeat the purpose of a treary are irapetmissible, and chercby may offer
some lirnies on che scope of reservadons. On the redationship between the Vienna Coavention amd
reservations o CEDAW, seo Belinda Clark, The Vienna Convention Reservations Regime and the
Convention on Discrimination Against Women, 85 Am, J. IvT’L L. 281 (1991). The fact char Egyp:
is a state within an international system, defines itself as bound by Shari‘a, and yer participates in
multilaceral treaty negotiativns concerning rights, trade, diplomatic relations, and crimes against
humanicy contributes to a context of governance (domestic and international) that arguably ushers
in a normative framework of governance, commuulry, and identity thatis distinct from those oper-
adng in the pre modérn Muslim world.

35 Sce infra §§ 5.1~5.3 for discussion on the premodern Islamic legal restrictions on this issue.
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and minoricy opinjons, as well as outlier views.>¢ This determinacy amid divessity
suggests that a process of interpretive selection givc rise to moderately determinate
doctrine, which provided, in tuen, sufficient notice about one’s legal duties and
entltlements. Further, these selected legal rulings were subjected to the impace of
colonialism and the rise of the modern state with its centralized configuration of
lawmaking, By adopting certain Islamic rules ofilaw in centralized state legislative
schemes, most likely whart occurred was that the initial normative context of the
doctrine was forgotren or ignored while the rules|themselves remained. Premodem
rules were then inserted into the modern state system without accounting for
whether those rules remain meaningful, or how the changed normative frame-
works might compel different legal manifestatjons. Arguably, the early norma-
tive framework was prerised on a universalisy [slamic message made manifest
through imperlal conquest. _

5.1 A Qm’ﬁc basis manifested in bistorical Shari‘a?

The Islamic legal treatment of non-Muslims apparently builds on a normative
framework of discrimination constructed with reference to the Quran, which
then branches out into legal doctrine. The discriminatory rules of Shari‘a, as will
be suggested, were not an inevitable interpretive result of texts such as the Quran
and the prophetic traditions, or hzdiih. Instead, they may have reflected an extra-
textual universalist Islamic ethos made manifest by the early Islamic conquests
and reified in law with the aid of a hisrorical—ju&idical imagination chat rendeced
the law the fulfillment of the communicy’s spidiual and worldly ethos. This uni-
versalism is buile, in part, on a dichotomy berween “us” and “them”. Hence,
unsurprisingly, the Shari‘a rules regarding noL-Muslims utilize a superiority/
inferiority dichotomy to order society and govern social relations. 5

One particular Qurianic verse will provide|a starting poinc for identifying
the way religious discrimination became a justified legal value, and how it was
sclected among alternatives. Specifically, Qurian 9:29 states:

Fight those who do not believe in God or the final day, do not prohiblt whar God and
His prophet have prohibited, do not believe in the|religion of truth, from among those

¢ For surveys and theoretical studies on Islamic legal history and theory, see Wase B, Havrrag,
AHistory or JsLamic LeGaL THEORIES: AN INTRODUCTION TO SUNNT UsuL AL-F 1Qu (Cambridge
Univ. Press 1999); Wazt. HaLtAq, ORIGINS AND EvoruTton of lsiamic Law (Cambridge Univ.
Press 2005); Asou EL Fapi, supra note 14; MOHAMMAD Hasunv Kamatt, Prancirres or Istamic
JurtserupeNce (Islamic Texes Soc'y 2005).

37 This type of universalist nzrmative is not unique 1o the Islamic conctext, As Hendsik Speuyt
has illustsated, the Holy Roman Empire was premised on d similar univeesalist Christian nacsative
that was subsequently checked by the historical tension Herween the king and papal authorities,
with perhaps the most dratmaric moment of resolution blsing King Henry IV’s penleent visit to
Canossa to seck Forgiveness fram Pope Gregory V11 during the [nvestiture Controveesy, HENDRIR
SeaoyT, THe SovarRrIGN STATE AND 1Ts CoMPETITORS (PHinceton Univ. Press 1996).
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who are given revelatory books, untll they pay the pall tax (jizya) from theichands ina
stare of snbmission (saghiruzn),>*

"This verse raises three main issues for discussion: who are the people identified
in the verse for this special treatinent, what is the poll tax, and what does it mean

to be in a state of submission? For the purposes of this chapter, the last issue is of
iramediate relevance.

There are competing views of what “state of submission” means. Some Muslim
jurists suggested that by paying the poll tax, non-Muslims residing in Muslim
lands (Zhimmis) effectively acknowledged their humiliated, submissive, and sub-
servient social position as compared with Muslims.>® Jurists used the law to make
cJear that submissiveness in social relations, such as when a non-Muslim pays his
poll tax: he must stand before the magistrate, wha sits when collecting the tax.
The standing/sitting distinction conveys to the non-Muslim that he is in a sub-
missive position, given that the magistrate does not rise ro greet him.5° Jurises
also stated that non-Muslims must walk on the sides and edges of a pathway,
while the honor of walking in the middle of the roadway Is reserved for Muslim
passecsby, both physically and symbolically marginalizing the “religious other”$!
‘These and othcr rules illustrate how a universalist Islamic ethos becomes mani-

fest in the law through the use of a superiority/inferiority dichotomy for ordering
social relations.

Not all Muslim jurists read the verse as condoning the ethic of subservience
and humiliation. Some argued thar the verse simply means thar the non-Muslim
obeys the rule of law. In other words, o remain a full member of society, the

58 Qur'an, 9:29.

9 Sce for example MuQaTIL, Tarsta MuqatiL 8. SuLAYvAan 2:1166-367 (Dar thya’ al-Turath
al-'Arabt 2002) (by giving the jizga, the dbimmis ore made lowly (madballun)), aL-Nisapuri,
AL-WAstT 2:489 (Dar al-Kuwub al-"lmiyya 1994) (payment of jizya renders dbimois lowly and
vanquished (#halilun mugahbarun)); MunAMMAD B. JARIR AL-TABART, TAPSTR AL-TADARLI4:98-99
(Mit'assasat al-Risala 1994). Mahmoud M. Ayoub, The Llamic Contexs of Muslim-Christian
Relations, in CONVERS1ION AND ConTinuiTy: INDIGRNOUS CHRISTIAN COMMUNITIES )N [SLAMIC
LanDs, Erenr o EtcuTRENTH CRNTURIES 461 (Pontifical Fnst. Mediaeval Scud. 1990); Ziavddin
Ahmad, The Concept of, ]iflz’a in Early Islam, 14 IsLamic STup. 293 (1975); Boswosth, supra note 1;
MawiL Izz1 Dien, Tar THEORY AND THE PRACTICE OF MARKET Law IN PRE-MODBRN TsLaM;
A Stuby op Krras Nisas AvL-lurisas 51-52 (EJW. Gibb Memorial Truse 1997); Wadi Zaidan
Haddad, Akl 2l-Dbimma in an Iilamic State: The Teaching of Abu al-Hasan al-Mawardi’s al-Abkam
al-Suitaniyya, 7 Istam & CrrusTiAN MusiiM Rex, 169 (1996).

60 Ax-MAwARDI, AL-NUXRAT Wa AL-"Urun 2:351-352 (Dar al-Kutub al-‘Ilmiyyz no date);
PAHR AL-DIN AL-Razy, ALTARSIR AL-KABIR 6:25 (3d ed. Dar Ihya' al-Turath al-'/Arabi 1999); Asu
‘Avt ar-Tanagsy, MajMa' AL-Bavan ;1 Tapsir AL-QURAN 3:44-45 (Menshurat Dar Makeabar
al-Hayah no date); ABv JAFAR AL-Tust, AL-TIBYAN FI TAPSIR AL-QURAN 5:203 (Dar Ihya' al-Turath
al~‘Arabl no date); JALAL At-Dmd AL-Suyury, Ar-Durk Ar-MANTHUR 3:411 (Dac al-Kutub
al-'Ikmiyya 2000); AL-TABARS, supra note 59, at 4:98-99.

6! For premodern treatics addressing this rule, see aL-GuazaLy, supra nore 43 at 4:207;
AL-NAWAW], supra note 44, at 10:325; AL-SHIRAZL, suprz note 43, at 3:313; BaDR AL-Din AL-Avn,
AL-B1nava SHARH AL-Hipava 7:259 (Dac al-Kutub al~’Ilmlyya 2000); Zaym an-Duv Iert Nugay,

SuARH AL-Baunm AL-RAtQ 5 192 (Dar al-Kutub al-Umiyya 1997} ar-QARAFR, supra pote 45, a
3:459.
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non-Muslim must abide by the Shari‘a.*? This i!nterprecatio‘n of the verse, debar-
ably, does not rely on norms of discriminatory subservience but, instead, endorses
a conception of political society in which Musl#lm and non-Muslim alike under-
take obligations to uphold the law of the land. |

A third position on the notion of submission is that the verse foreshadows legal
rules that give non-Muslims incentives to conv}:rt to Islam. For instance, Fakhr
al-Din al-Razi (died in 1209) held that requiring a poll tax is not intended to
facilitate the mutual coexistence of Muslims andl non-Muslims, thereby, preserv-
ing the continuation of non-Islamic traditions. Rathes, it creates, instrumentalty,
a situation of peace during which the non-Muslim can experience the glory of
Islam (nahasin al-Islam) and convert.? | '

These three opinions about one such verse nggest that Qut’anic meaning is
neither determinate nor transparently accessibld from the words on the page. Its
meaning Is the product of 2 gradual process of egceget'tcal construction in light of
competing views about, inter alia, the political %.ims sought by and through the
law, While Muslim theologians argaed about whether the'Qur’an iuself can be
contextualized or must be read as the eternal speech of God 4 the juristic and
exegerical derivation of meanings from the Qul'an is subject to historical shifts
In normative frameworks, given the jurists’ subj!bctivc engagement with the text,
This one verse by itself says lictle until interpreted and applied in 2 coercive rule-
of-law system. By adopring a uaiversalist norm and reading it inta the Qur'anic
verse using the supetiority/infetiority dichotomny, jurists fashioned additional

rules that manifested the norm through the law.

5.2 'The case of wrongful-death damages

As noted in the Saudi Arabian example above, a| troubling aspect of Shari‘a rules
of law is how the measure of damages in wrongful-deach suits depends, in part,
on one’s religious belief and gender. To understand the underlying normative
context that gave meaning to this tort liability scheme requires an investigation

§2 Dallal, supra note 11, at 189, For this poshtion, sce Haddad, supre note 59, at 172-175.
As an example sec AL-MAWARD), supra note 44, at 2:35 1-852; RASHID RrpA, TARSIR AL-MANAR
10:266 (Dar al-Kucub al-'Tlmigya 1999); AL-SHArL'L, supraléd, at 4:186,

S AL-Razt, supra note 60, at 6:27. See also Jane Damnlen McAuliffe, Fakbr al-Din al-Rozi on
Ayat al-fizya and Ayar al-Sayf, CoNVERSION AND CONTINUATY, supra note 59, at 103.

¢ Premodemn Muslims debated whether the Qur'an is rj:e eternal word of God, or whether God
revealed the text in history as events unfolded. In the wordd of Muslim theologians, the debare was
whether the Qur'an was crested (makhlug) by Godin time of, racher, was eternal and thereby nocre-
ated (ghayr snakbing). For gencral accounts of this debare, see WiLLiaM MonNTcoMery WaTT, Trn
FoRMATIVE PERIOD OF [sLaMIC TaoucHT (Onewarld Publn 1998); HARRY AUSTRYN WOLFSON,
Tar PriLosory or THe Karam (Harvard Univ. Press 1.‘576). This theological debare about the
Qur'an itself, however, does nior adversely affect the critical hiscoricist approach involved in (xe)
narrating Shaci'a rules of law, since the Qur'an juself has relatively few legal verses. Nevertheless,
to the cxxent one wants to challenge che notion thar Qur'anic vecses have legal effect, one will need
to grapple with the histoticist construction of the Qur'an itself. This issue is the subject of future
research bue is beyond the scope of this chapter.
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into the liability rules for gisas, or retribution {also known as lex ralionis), in cases
of negligent homicide. The central question concerns how and why legal liabilicy
differs depending on the vietim's religious commitments.

Jurists of the Sunni Shafil, Hanbali, and Maliki schools, as well a3 the Shi‘ite
Ja'facite schoo! held thar if a Muslim kills an unbeliever (kafi7), the Muslim is not
exccuted. However, if an unbeliever kills a Muslim, the former is executed.> Maliki
jurists held that Muslim perpetrators are executed only if they killed their victims
while lying in wait (gat al-ghila) 48 Shi‘ite Ja'facite jurists would sentence a Muslim
to execution if he was a serlal murderer of non-Muslims; however, execution was
contingent on the victim’s family corpensating the Muslim perpetracos’s family for
the diffetence in wrongful-deach compensarion (diyya) between the non-Muslim
and the Muslim.%” In other words, if the compensatory liability for a Muslim male’s
wrongful death is one hundred camels, and for a Christian or Jewish male victim
it is fifty camels, then the family of the non-Muslim victim must pay the Muslim
serial killer’s family fifty camels before the killer can be lawfully execured.

The disctiminatory application of the death penalty rule is further illustrated
by cases where the perpetrator or victim is an apostate from Islam. If 2 Muslim
kills an apostate from Islam, the killer suffers no liability; but if the apostate kills
a Muslim the apostate will be executed 8 Given the superiority/inferiority frame-
work, this result is pechaps not surprising. A Muslim will be considered superior
to an apostate from Islam, and, as a resulr, will be given preferential treatment:
under the law. But what if a non-Muslim kills an apostate from Islam? Jusists feld
into three camps over the legal consequences:

1. The non-Muslim is executed given his general liability under gisas;

2. The non-Muslim is not executed because the apostate enjoys no legal
protecrion;

3. The non-Muslim is executed pursuant to the discretion of the ruler (siyasa),

although his estate is not burdened with compensatory liability since the apos-
tate is not protected under the law.5?

65 AL-SHAPI'Y, supra note 44, at 3:40, who would subject the Muslim killer ¢o ptison and ta'zir
punishment; AL-GHAZALL, suprz note 43, at 4:36-37; AL-MAWARD), supra note 5’4, ar 12:10; aL-
NAWAW1, spra note 44, at 9:1503 AL-SHIRAZY, supraz note 43, at 3:171; IsBN QUDAMA, supra note 45,
at 7:652; AL-MUHAQQIQ AL-HILLY, supra note 46, at 2:452-453, who also held thar the Muslim
murderer can be sentenced to discretionary punishment (e2’%/r) and monetaty compensation
(diypa); A-HURR AL-AMILY, supra note 46, at 19:127.

¢ In other words, one might argue thas lying kn waltis an aggravating circusastance chat affects.
senrencing, ,

§7 MALIK B. ANAS, supra note 45, at 2:434-435; In RUSHD AL-HAFID, supra note 45, at 2:582;
AL-MunaQqrq Ar-Hicus, supra noce 46, at 2:452—453; AL-HURR Ar-‘AmiLt, supra note 46, at
19:79—80. For others reporting the Maliki position, see AL-A¥Ni, supra note 61, at 13:79.

88 Ax-GHAZALL supra note 43, at 4:36-37; aL-BAHUTL, mupra note 45, at 5:614; AL-MunaqQuq
AL-HiLey, swpra note 46, ar 2:455.

69 AL-GHAZALL supre note 43, at 4:36-37. See alio AL-SHIRAZI, supra note 43, ar 3:172. Teur
Ja'farite A-MUHAQQIQ AL-HILLY, supre note 46, at 2:455, would execute the dhimnmi because
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The non-Muslim does not always enjoy superior protection over the Muslim
apostate. This diversity in valuation is further emphasized in a case where an
apostate from Islam kills a non-Muslim prote&cd in the Islamic polity. Muslim
jurists divided generally into two camps concerning the apostate’s liability:

1. The apostate is exccuted; i

2. 'The apostate is not executed, since his priox adherence to lslam gives him a
sancticy that transcends his apostasy and proteces him against liability for
killing a non-Muslim.”® ‘

The different treatment of non-Muslims illustrates a tension between compet-
ing conceptions of equality and entitlement wijlbin Islamic law. An apostate who
abindons Islam, and thereby becomes a non-Muslim, may still enjoy the benefir
of an Islamic identicy over and against someond born a non-Muslim.

Muslim jurists defended the discriminator)} applicacion of gisas liability by
reference to a hadith in which the Propher said “[a] believer is not killed for an
unbeliever”. Importantly, the full tradition states that “[a] believer is not killed for
an unbeliever or one without a covenant duriné his residency”7! Jurists who con-
structed discriminarory rules of liability would rely on the first half of the hadish
but not the whole tradition. Furthermore, theya that the rulesdiscriminating
against non-Muslims reflected, the fact thar Muslims were of a higher class than
their non-Muslim co-tesidents. For instance, the Shafi‘ jurist al-Mawardi argued
that as a matter of law someone from a lower dlass (al-adna) can be executed o
vindicate the interests of someone from a high#:r class {al-a'la); but the opposite
cannot occur”? He justified this legal distinction in religious and eschatological
terms by citing Quran 59:20, which states that “tt]he companions of the hellfire are
not equivalent to the companions of heaven”73 FTrom this he concluded that just as

the apostate still enjoys, as against the dbimmi, the pméaiun that arose with his prior Islamic
commitrients.

70 AL-GHAZALY, supra note 43, at 4:36-37; AL-SHIRAZY, supra note 43, at 3:172.

7% AL-MAWARDL, supra note 44, at 12:10; ac-BaHUT:, suprz note 45, at 5:616; Isn Nujavy,
supra note G}, at 9:19, who has a varient of this same tradition. For simlilar traditions and others
with common themes, see the discussion in Isn AL-Jawz, AL-TANQIQ F1 AHADITH AL-KHILAP
2:307-309 (Dax al-Kurub al-‘Iimiyya no daee). ' _

72 Ax-MaAwaRDI, sypra note 44, at 12:11; a-Nawawr, mem note 44, at 9:150, stated that free-
dom, Islamic faith, an patemitg covide exceptions to ligbility for exceution. Whete the twa par-
ties are of equal status, giszs lia lﬁry applies; otherwise, the person of lower status (al-mafidul) is
exccuted for the higher status victim fa}l)—ﬁdﬂ), buc not thd epposite. AL-SHIRAZI, suprz note 43, ac
3:171, referting to a Qur'anic verse requiring execution of the free for the free, save for the slave.
and women for women, held that if one is executed for killjng someone of an equal sodal standing,
then certainly he should be executed for killing soimneone who is superior ro him (zfidal minke). The
Maliki Ian Rosap AL-HArDb, supra note 45, at 2:582, sald that there is no dispure that the slave Is
executed for murdering a free male, just as the one of lower status is executed for killing the higher
s‘itsacus (al-angad bi al-ala). Sce alsa AL-QARAFL, swpra note 45, at 12:332; AL-BanuTy, sHpra note

» at 5:617.

72 Al-MAwaRDI, stpra note 44, at 12:131-12. The Hanbali al-Bahuti also relies on the notion of

equlvalcgoe w justify the differential treatment In sentedees for murder. AL-BAnuTI, suprz note
45, ax 5:616.
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the Qur'an denies any equivalence between these groups in eschatologlcal terms,
the law should deny any equivalence between them ia legal terms.” Fucthermmore,
using the logical axiom of @ minore ad maius, al-Mawardi held thac justas a Muslim
bears no liability for falsely accusing a resident noo-Muslim of illicit sexual rela-
tions, how can he be liable for killing one, which is a much more serious offense?”>

This is not to suggest all Muslim schools of [aw held to this discriminacory
application of capital punishment. As explained below, Hanafi jurists rejected
such discriminatory legal applications. Anticipating a Hanafi critique, the Shafi'i
al-Mawardi narrated an incident involving the important premodern Hanah
jurist Abu Yusuf (died in 797). According to the story, Abu Yusuf sentenced a
Muslim to death for killing a non-Muslim, which is consistent with Hanah doc-
trine. However, he subsequently received a disconcerting poem criticizing him
for doing so. The poem read as follows:

O killer of Muslims on behalf of £afirs

You commit an outrage, for the just are not the same as the oppressoc

O those of Baghdad and its viciniry, jurists and poets

Abu Yusuf {commlts] an outrage on the faith when he kills Muslims for £zfirs

Make demands, cry for your faith, and be patient, for reward belongs to the patient,”

Troubled by the thought of a public outery, Abu Yusuf informed the ‘Abbasid
caliph Harun al-Rashid (ruled from 786--809) about his predicament. Al-Rashid
advised him to usec a technica! legal Joophole to avoid the execution sentence and,
thexeby, avold any social discord (ffena). Specifically, Abu Yusuf learned that the
vietim’s family could nor prove that they paid their poll tax and, therefore, could
be denied the full protection of and entitlements under Shati‘a. As a resule, Abu
Yusuf did not execute the Muslim and, instead, held him liable for wrongful-
death darnages. Al-Mawardi, however, glossed the entire story by suggesting
that, since the original decision led to public dissatisfaction (known as fitna), it
was right and good to avoid that decision generally.””

Nonetheless, Hanaft jurists justified executing a Muslim for killing a non-
Muslim”® by referring to a tradition in which the Prophet did so, saying, “l aca
the most ardent to uphold his security”.”? The Hanaf jurist Badr al-Din al-‘Ayni

74 The Maliki aL-QARAFL, supra note 45, ac 12:356--357, relled on a similac argument to jusdfy
different compensatory payruents (diypd) for wrongful death, depending on the vietim's seligious
commitments,

75 AL-MAwWARDIL, supra nowe 44, ar 12:13-14. Por a discussion of this mode of reasoning

in Islamic legal theory, see WaeL HaAttaq, A Hrstory or Iszamic Legat THEORISS 96-99
(Cambridge Univ. Press 19597).

76 AL-MAWARDL, supra note 44, ac¢ 12:15-16. 77 Id.

78 MumtAMMAD B, AL-HASAN AL-SmAyBant, Krras ai-Ast 4:438 (Wirara al-Maarif
li’-Hukuma z2l-‘Aliyya al-Hindiyya 1973), required thac the murder be intenclonal (zmd);
AL-AYN, supra note 61; at 13:79; AL-MARGHINANT, AL-H1DAYA: SHARH BiDAYAT AL-MusTAD!
2:446 (Dar al-Arqam no dare).

75 Av Ayny, supra note 61, at 13:79; Inn NUJAYM, supra note 61, ax 9:19; Apu BAkr AL-Kasan,
BADAT AL-SANAY PI TarTis AL-SHarAY 10:258 (Dur al-Kutub al-‘lmiyya 1997). Notably,
AL-MAWARDY, supra note 44, at 12:10, held chis tradition to be weak.
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(died in 1451) explained that other schools dL‘criminate against non-Muslims
because they assume an inherent inequalicy bethveen Muslims and pon-Muslims.
Shafi i jurists, he said, consider disbelief (ff7) lo be a material characteristic that
ralses ambiguity (shxbhd) about the quality of/a non-Muslin’s dignity in com-
parison with a2 Muslim’s.B°

But for Hanafi jurists, Muslims and non-Muslims are equally inviolable.®!
One’s inviolability, or ‘isma, depends on whether one has the capacity (gudra)
to satisfy his or her legal obligations (z44/)3? In other words, inviolabiliry is
not contingent on faith commitmenss bur, instead, on one’s ability to abide by
the law. Once the non-Muslim agrees t be subjected to the laws of a Muslim
policy, he becomes inviolable as a matter of faw Certainly, non-Muslims ourtside
Muslim lands do not enjoy the same legal pro:el:rions as non-Muslims withio the
poliry. This distincrion hasto do with territorialiry, residence, and social contract.
Disbelief (frf7) by itself, though, does not irrevocably undermine the inviolabil-
ity of a non-Muslim who lives peacefully in an Islamic polity®? The Hanafis
were certainly aware of the tradition of the Prophet’s rejecting the execution of a
Muslim for killing 2 non-Muslim. But they read it as 2 general rule from which
those with a contract of protection (such as 2bu|‘2hd) were exempted 24

The discriminatory approach to capital punishment for homicide was also used
when compuring compensation for wrongful death (Ziyys). As noted above, many
Sunni schools of law provided a schedule of compensatory liability for wrongful
death that discriminated on religicus grounds. However, the Hanafis opposed this
discrirminatory approach and demanded equal| compensation across the board.
They argued that the compensation for a Muslith and a non-Muslim victim is the
same since both atc equally inviolable and, therefore, enjoy the same protections
under the law.# Religious commltment, in other words, was not a relevant fac-
tor in determining the scope of one’s legal entitllbmems.“ Rather, what martered
for the Hanafis was whether or not non-Muslims enjoyed a contract of protec-
tion, thus bringing them within the polity on jan equal footing with Muslims.

80 A1-‘Avny, suprz note 61, 2t 13:79,

81 1N Nujaxm, supra nate 61, ac 9:20; AL-Kasang, mp'm note 79, at 10;246, who required the
vietim to be inviolable (na’sum al-dorm); AU AL-FaTh|AL-SansrQANDt, TarIQAT AL-Kuriax
BAYNA AL-ASLAR 522525 (Dar al-Kutub al-'limlyya 1992).

92 AL-Avni, supra note Gl, at 13:80; e Nujaxm, suprz note 61, ar 9:20; AL-MARGHINANY,
supra note 78, at 2:446. As such, Hanafi jurises like al-Kasani imposed no giszs liability for killing a
harbi ox apostare since they are not masum. Ar-Kasani, :me note 79, at 10:246.

83 Ar-AvNi, supra note G, at 13:80. Disbelief becomes relevant if the unbeliever threatens the
Muslim polity. But since those enjoylng a contcacr of protection {‘2gd al-dhimma) agree to lawfully
teside in Muslim lands, they arc entitled to legal protectidn of their lives and property. AL-Avas,
supra note 61 ac 13:81; IsN Nujav, supra note 6], at 9:itw AL-KAsANY, supra nove 79, at 10:248,

257~258.

8% AL-KAsANL, suprz note 79, at 10:259; AL-MARGHINANI, supra note 78, at 2:464.

& Ar-‘AvNr, supra note 61, at 13:171; IaN Nujaxm, suprg aote 61, at 9:75; AL-KASANL, supra note
79, at 10:305; AL-MARGHINANT, supra note 78, at 2:464; Apu ‘Asp ALLAH AL-MARWAZI, IKHTILAP
AL-Fugana’ 429—-431 (Makeabat Adwa’ al-Salaf 2000). :

8 A1-KAasani, supra note 79, at 10:310. ‘
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To justify their position, the Hanafis looked to Quran 4:92, which addresses the
case of a Muslim who has killed another: “and if he [the victim) is from a people
with whom you have a treaty (mithaq), his people are entitled to a diyya musal-
lamalmuslima, and {the killer] must free a2 believing slave”. The reference to diyps
Is not entirely clear. Linguistically, it can refer to an agreed-upon amount (known
as diyya musallama), ot it can refer to the diyyz appropriate for a Muslim (known
as diyya muslima). Between these rwo possible readings, Hanafi jurists adopted
the latter and held thatr Muslims and non-Muslims are entitled to the same diyye
for wrongful death.?”. As additional support for the Hanafi position, Ibn Nujaymn
referred to the view of the fourth caliph, ‘All b. Abi Talib (died in 661), who held
that since resident non-Muslims are obligated in the same way as Muslims, they
also enjoy the same entitlement to damages for petsonal injury.?8

The foregoing discussion illustrates how Muslim jurists contended with one
another to determine the rules of cart Hability amid religious differences in che
Muslim polity. The different views indicare that no single position was accepted
as inevitable or true, bur rather that jurists ruled in light of competing presump-
tions abour identity and community filtering into their determination of the law.
Cerrainly, this doctrinal analysis illustrates the diversicy of Shari‘a positions on
this issue. However, this legal diversity did not come about in a vacnum, Probably,
it reflects an historical context in which norms of identity were made manifest
through law at a time of conquest, expansion, and a developing ethos of Islamic
unjversalism.

Reconstructing a full historical context and normative framewotk is no easy
task; certainly, it is beyond the scope of this chapter, which is intended merely to
introduce how a historicist jurisprudence of Islamic law might allow fora puanced
engagement with both the historical tradition and the contemporary climate of
Muslim stares. Even within this limited scope, however, we can still discern some
trace of the contextual factors that contribured to the doctrine on vort liabiliry.
The jurisc and philosopher Ibn Rushd (Averroés, died in 1198) relates how the
earty Muslim historian al-Zuhri®® recounted that, during the era of the Propher
and his first four successors, non-Muslims would receive the same compensation
as Muslims. Furthermore, he noted that, during the caliphate of Mu'awiya (ruled
from 661—680) and thereafter, halfthe diyyz was paid by the public treasury (bayr
al-mal). However, the later Umayyad caliph “‘Umar I b. ‘Abd al-‘Aziz (ruled from
717-720) terminated the payments from the public treasury to the families of
non-Muslims.®® This reduction came at a time when the Umayyad dynasty was

87 4, at 10:310-311.
53 Isw Nugaym, spra note 61, at 9:75.

® For a biography and analysis of al-Zuhii’s hisrotical contributions, see App AL-Aziz Duni,

Trre Rise oF Hestonicar, Wrrrine AMoNG THE ARABS (Lawreace 1. Conrad trans., Princeton
Univ. Press 1983).

99 1bn Rushd rclates a counterteadition in which al-Zuhisl states thac “‘Umar b. ‘Abd al-'Aziz

did not reduce the dbimmi’s digya eaditlement. I Rusto AL-HAPLD, supra note 45, ar 2:604. Por
the purposes of diis analysis, however, the fact that ‘Umar may have altered the entitlenents for
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expetiencing financial insecurity as its expansionist policies suffered military set-
backs, Furthermore, the caliphate had dcvel&pcd an Islamization policy to deter
the influence of the Byzantines on the Chéistians residing in Islamic lands?*
From Ibn Rushd’s text, one may surmise that the doctrine regarding wrongful-
death compensation may reflect political and|economic policies that only became
normative over time.
A further study of the public treasury inl the eighth century may shed add-
 itiogal light on both the nature of "Umar II’s decision and how it influenced the
legal discourses on diyya thar arose thereafter| Nevertheless, this teview of Islamic
legal doctrine and history concerning non-Muslims and tort liabilicy suffices 10
show that jurists did more than report on the Quran or prophetic traditions;
rather, their readings were informed, additiogally, by reference to competing and
contextualized values regarding ideaticy, inclusion, and exclusion In the Muslim
polity. Certainly, each school of law had its lauthoritative sources to supporr its
respective positions on wrongful-deach liability. Those positions, however, arose

in a context of shifting political and military developments in early Islamic
history. ‘

5.3 Restrictions on building and repairing religious
places of worship

As noted above, Egypt imposes limits on th«l extent to which pon-Muslims can
build or repair religious places of worship; thdse limits are parallel to, if not caus-
ally derived from, early Islamic rules limiting rlon-Muslims’ freedorm to construct/
repair religious buildings. With these limitations, Egypt effectively conceals the
early diversity of rules and thus impedes a critical analysis of the early history of
Islamm that gave those rules meaning. Momcl»lver, with jts actions, the Egyptian
regime also obscures whether and to what degree the modern Egyptian national
identity suffers froma certain dissonance wheh these premodern rules concetning
non-Muslims inform a modern constitutional state that otherwise accedes to the
language of rights and religious freedom.”? |

Under premodern Islamic law, generally, non-Muslims could not build new
places of wotship in regions where the land was initially cultivated and urbanized
by Muslims themselves (known as amsar al-islam). Churches that existed prior
to Muslim conquest and development could lremain, according to some jurists,
although others argued for their destruction.®? “

dhimmis is significant as it alerts one to the need for further investigacion of how the norms and
rules of discr{rminarion may have arisen from a contingeht historical development.

' Kuarip YArya BLANkmnsHIp, THE END OF THE JiHAD STATE: ThEe Reten or Hisrin Ian
‘ABD AL-MALTR AND THE COLLAPSE 08 THR UMAYYADS 93 (SUNY Press 1994).
2 For Egypts international human rights commitments, see infya note 51.
9 AL-GHAZALL supranotc 43, at 4:207; AL-MawARD i, supra note 44, at 14:320~321; al-Muzani,
Mukhsasar al-Muzans, in AL-SHAPIY, supra note 44, at 5:585; ALNAwWAW], supra note 44, 1t 10:323;
|
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The difficult legal questions concerned lands thac fell under Muslim sover-
eignty but that already had urban and rural areas in which non-Muslims resided.
Whether dbimmis could lawfully build or repair places of worship depended on
the type of land they occupied, often described in terms of the method by which
Muslims had become sovereign (such as by conquest or treaty) or else in terms of
land-tax liability.

For example, if Muslims acquired sovereignty by force and conquest, the
dhimmis living in the region could not-erect new religious buildings. Jurists
disagreed about whether old ones might remain and whether dilapidated ones
could be repaired.?* Al-Nawawi, for instance, held that if Muslims destroyed the
non-Muslims’ religious buildings during the conquest, the buildings may noc be
tebuile, Alsa, any religious buildings that remained after the conquest should be
removed.”® The Hanaft jurist Badr al-Din al-‘Ayrd illustrated a tenslon within
his legal school. He said that, according to the Hanafs, non-Muslims would be
required to convert their existing religious structures into residences, but they
need not be razed.?® However, al-‘Ayni also suggested that dilapidated religious
buildings conld be refurbished. However, they could not be relocated since that
would be akin to building anew; nor could they be refurbished to be bigger than
they were previously.??

If Muslims and non-Muslims peacefully negotiate a treaty to transfer sover-
eignty, land-tax Lability will be a decisive factor in granting non-Muslims the
right to repair and build religious buildings. There axe three scenarijos jurists dis-
cussed, each with different consequences:

1. If Muslims are sovereign over the land and assume land-tax liability (khar4j),

the non-Muslims can rerain the remaining religions buildings but eannor
build new ones.®

AL-AYNI, supra note 01, ac 7:255-256; IeN NusayM, supra note Gl, ar 5:190; aL-QARAPT, suprz

aote 45, at 3:458; Isn QUDAMA, supra note 45, at 8:526-527; AL-BANUTY, supra pote 45, at 3:15);
aL-MuragQrq ar-Hrvs, supra note 46, ar 1:2262.

3 [on NusayM, suprz note 61, ac 5:190; AL-MAWARDL supra note 44, ar 14:320-321. Isn
NutaYM, supra note 6, at 5:191 held that existing buildings can berepaired but cannotbe expanded
or ransferred. For this same position, see Inn QuiaMA, supra note 45, at 8:527--528.

95 AL-NAwAw1, supra nore 44, at 10:323. The Maliki al-Harcab likewise indicaced the jurlstic
disagrecment about whether 10 allow old religious buildings to remain intact in areas conquered
by Muslim forces. AL-HATTAR AL-RA'INI, MAWAEUB AL-JALIL LT SHARH MUKHTASAR AL-KBALIL
4599 (Dar al-Kutub al-Timiyya 1995). The Hanaf jurist al-‘Ayni lndicated thac al-Shaf'i, Ahmad
b. Hanbal, and Maliki jurists required remaining buildings 10 be destroyed. AL-Aynr, supra note

61, at 7:255-256. See also che Maliki AL-QARAPY, supra note 43 at 3:458; the Hanbali an Quoama,
supra note 45 ar 8:526-527.

36 AL-AXNY, supra note 61, at 7:255-256.

7 Id, at7:256. S .

98 At-MAWARDY, supra note 44, ac 14:320-32); AL-Axyn, supra note 01, at 7:255-256. The
Hanbali Tbn Qudama held that in cases where Muslims retain sovereignty of the land and the
dhimmis only pay the jigya, one must Jook to the tesioa of the teeaty to determine whether the dhim-

mis have the libecty to erect tew religious buildings, IaN QunaMA, swpra note 45, at 8:526-527. For
this Hanbalt opinion sce also aAL-BAHUTL, sspra note 45, ac 3:151.
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2. If Muslims assume sovereignty over the Jand bur the non-Mus)ims collectively
assume land-tax liability, the existing religious buildings can remain; some
jurists held that the non-Muslims can negotiate for the liberty to build new
religious buildings.?® |

3. If the non-Muslims administer the land Hut collectively pay the land tax to
Muslim soverelgns, they can retain old Ljr.ljgious buildings and build new

ones.!?0

Hanafi jurists generally did not make distinctions based on tax liability but,
cather, on che demographics of each region. 'i'hey held that non-Muslims could
not bujld new religious buildings in the towns thac Muslims builtand cultivated
(amsar). But they had more liberty o build and repair their religious structures in
villages where they were demographically dominant.'®® However, the Hanafi al-
Macghinani telated that some Hanaft jurists prohibited the non-Muslims from
erecting religious buildings regardless of demographic analysis, since Muslims
could potentially reside in all areas.!92 The Hahafi Ibn Nujaym held that erecting
religious buildings was prohibited in both towns and villages in Arab lands, spe-
cifically, since the Prophet had indicated there cannot be two faiths in the Arab
peninsulat®® ‘

The tegal limits established by these three models illustrate how Muslim jurists
manifested a particular, normative vision of Idlamic identicy amid plurafism and
differcnce. To focus simply on whether non-Muslims could or could not build or
refurbish places of worship misses the lacger pil:ture of how the legal question was
affected by a normative context embedded it an easly history of conquest, the
nascent development of Istam as a basis for idéntity, and the effect demographics
can have on the budding ethos of an Islamic polity.

Muslim jurists provided a justification for their limits on constructing churches
and synagogues that illustrates now they were Interested in preserving the Islamic
ethos of Muslim controlled lands. Badr al-Diin al-‘Ayni relates how the caliph
“Umar b. al-Khattab (ruled from 634 to 644) stated that the Prophet forbade
erecting religlous buildings in Islamic l:.mcl:s.‘d|4 Al-'Ayni held that allowing Jews

92 AL-NAwAw1, supra note 44, at 10:323; Isn NUJ.LM, supra note 61, at 5:190. The Maliki
al-Qarafiheld that if the dbimmis are sesponsible for the jand tax, they can keep their churches. But
if they include in the treaty a condltion allowiog them td build new refigious buildings, the condi-
tion is void excepe in land where no Muslims teside. HoWwever, in such regions, df#mzmis can erect
new religious buildings without having to specify their‘ right to do so in any treaty. AL-QARATT,
supra nore 45, at 3:458. |

00 AL-MawaRrD), supra note 44, av 14:320-3210; aL-GHAZALY, supre note 43, at 4:207;
AL-NAwWAWE, supra noce 44, ar 10:323; Isn QuDAMA, Jupm note 45, at 8:526-527; aL-Banum,
sepra note 45, 2t 3:151,

0L A1-"A¥My, supra note 61, at 7:257. Sce also AL-MARGHINANT, suprz note 78, at 1:455. See also
the Maliki AL-HATTAB, supra note 95, ac 4:600. :

92 Ar-MARGHINANY, supra note 78, at 1:455.

192 18 Nupays, supra note 61, at 5:190. See also id. ac 1:455.

104 At-'AyN1, supra note 61, at 7:255.
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and Christians to construct religious buildings freely would alter the character
of Islamic lands.?®% ‘The Shafi'} jurist 2I-Mawardi also argued that allowing non-
Muslims to erece religious buildings in Muslim lands (amsar al-Islam) would
undermine the dominance of Islam by perpetuading disbelief in the fand under
Islamic control. Erecting such buildings, he sald, is a sin (ma'siypa), since those
who congregate there perpetuate disbelief (kufr). In Islamic lands, he argued,
only Islam should be visible (22hir).1%6

The concern that Islam should remain visibly dominant may have reflected
an early political preoccupation with the development of 2 nascent Islamic pol-
ity contending with the Byzantine and Sassanian empires to its norch, as well
as with the existing religious diversity in the Asabian Peninsula. In fact, orie
well-known tradicion of the Prophiet, already noted, explicitly rejects the pos-
sibility that there could be two faiths in the Arabian Peninsula. Based on this
tradition, or perhaps on the political ethos it manifested, ‘Umar b. al-Khattab
(ruled from 634—644) ushered in a policy of expelling non-Muslims from the
Aszbian Peninsula, which resulted in the Arab-Christian Banu Najran tribe’s
departure from the region.'” Certainly, if non-Muslims cannort reside in Arab
{ands, they could not build religious buildings. But some Muslim jusises went
further by prohibiting non-Muslims from building religious buildings in both
Arab and non-Arab lands.

The late Muhammad Hamidullah argued that this prophetic prohibition was
not directed against religious minorities out of intolerance. Rather, the idea that
the peninsula should be reserved for Muslims referred to the Prophet’s polit-
ical aim to secure 2 safe and secure region for Muslims. In other words, the
hadith should not be Interpreted as an indication of the Prophet’s lack of toler-
ance for religious pluralism but, instead, as a statement of political unity, iden-
tity, and cohesion for a nascent community still struggling vo survive.'°® While
a historical positivist might attempt a reconstruction of the “original” intent
of the Prophet, the fact remains thac the tradition was read within the context
of an emergent political community engaging in conquest and expansion, pre-
sumably based on the principle of a universalist Islamic message. As later jurists
occupied new geographic spaces, they used the law to order those spaces aceord-
ing to that same universalist Islamic ethos. However, in the era of the nacion
state, ideological or religious universalism is thwarted by geopolitical borders
and commitments to the international system. This geo-political limit, I have
suggested, reflects a fundamental historical shift that becomes especially notice-

able when premodern Islamic rules regarding non-Muslims are infused into the
state systern.

105 14
106 AL-MAWARDI, jupra note 44, at 14:321,

197 Hugh Goddard, Christian-Muslim Relations: A Look Backwards and a Look Forwards, 11
[sLAM & CHRISTIAN MUustim ReL. 195, 196 (2000).
198 Hamidullah, steprz note 1, at 10,
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This analysis illustrates that Muslim jurises did not provide a blanker prohib-
ition agalnst non-Muslims from practicing or exhibiting their faich. Nor did they
allow without restriction the expression of non- | uslim religious identiry. Rather,
it seems chat vatious interests were balanced that had to do with issues of demo-
graphics, sovereignty, tax liability, and the development of an Islamic political
ethos. The balance between competing values led to a particular construction
of legal rules thac reflected a time when religion| per se was not a distingulshable
category of analysis, separate from other aspects of idenatity. In other words, in a
nascent Islamic polity, where the conceprual lahguage of identity (political and
otherwise) was Islamic in form and content, & hing was expressed in Islamic
terms. However, if everything was expressed in {slamic terms, then nothing was
distinctively Islamic in a religious sense. To bé Muslim or non-Muslim in an
Islamic territory was to be more than a membelj‘ of a faith communiry; it was an
index of identity, political and vtherwise.

However, with the rise of the internarional system of nation states, with fts
boundaries, governance structures, multilaterdlism, and rights commitments
comes competing modes of identity, whether as state citizen, constitutional sub-
ject, and individual rights holder. Before one can begin to use accommodation
or integration models to reform the rules of prL:mocIem Shari‘a, one musr first
rethink how Shari‘a values can be implementeci in light of a normative frame-
work in which the past becomes relevant for deﬁning the present and sketching
the future amid changed modes of political organization and governance. To take
a contemporary state’s definition of Shari‘a at face value ignores how the adoption
of one Islamic doctrinal school—to the exclusion of others—can impede efforts
to uncover the underlying values thar gave the legal issues significance in the first
place and in a ptior time. To uncover the undetlying values of a legal issue can
help us explain why premodern jurists reached &Iifferent‘ and at times conflicting
legal rules, and allow us 1o contextualize those tules as we develop modern rule
of law systems in pluralist nation states. The significance of a historicist jurispru-
dence of Shari‘a is thar it attempts to understand Shari‘a as a legal system with
jurisprudential integrity, but never fully divorced from its historical context—
political, economic, social, or otherwise, ‘

6. Conclusion

The above examples from Saudi Arabia and Egypt and the discussion of Islamic
legal doctrines, which parallel (if they do not contribute ta) the e jure discrim-
ination against non~Muslims, illustrate a comﬂ ex process of state coercion in
the twenty-first century. This Is the state of aHzEls that comes about when pre-
modern legal rules are extracted from a prior context that gave them a certain
meaning at one time, and are then inserted piecemeal into 2 state context to give
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Islamic content to a present-day new nation. The character and defipicion of this
“Islamic™ content, though, relies on its assumed objectivity, determinacy, and
even its inevitability as God’s ]aw.19® Yer, as was suggested above, the Jegal rules
were the product of a juristic process that used the authority of Shari‘a-based
language to prioritize some readings over others. The Quranic verse requiring
non-Muslims to pay the fizya in a state of submission could have been {nterpreted
in multiple ways, but it was given the normative power of humiliation and sub-
servience that then may have informed other areas of law. Similazly, the legal
Jiability for negligent homicide need not necessarily discriminate on the grounds
of religion. But when Saudi Arabia adopts the Hanbali tradition as the basis for
its rule-of-law system, it uses its coerclve power to prioritize one view and silence
the others. It precludes, thereby, a historical-juridical analysis of the uodetlying
values manifested in tore rules of liability, as well as an analysis of whether those
rules remain meaningful for the purposes of governancel1

‘The resort 1o a historicist jurisprudence of Istamic law iflustrates why relying on
theories of accommodation and integration alone ta theorize governance mod-
els is insufficient. To accommodate or integrate another’s value system within
a governance structure assumes that a certain determinacy and objectivity (or
essential constancy) can be areributed to that value system. But to assume such
determinacy in the case of Shari‘a ignores how its historical doctrine was a con-
tingenc manifestation of norms about, inter alia, identity, order, and meaning.
Whetlier one looks to premodern rules limiting chureh repair or awarding tost
damages, the rules were the produce of juristic deliberation at a particular time
and space. Bur'the context in which thase deliberations occurred has macerially
changed, thus contributing to the logical or social dissonance that arises when
the same rules are applied in sertings marked by profound instjtutional, political,
and social alterations. The dissonance that results is, perhaps, what has prompted
the Islamic legal scholar Wael Hallaq to state that modern Islamization programs
suffer from an “irredeemable state of denial”}!! Certainly, Hallaq is righe if he
means that the uncritical adoption of premodern rules of Shari‘a within constitu-
tional state systems will create incohetence in meaning and identity for those liv-
ing in states that adopt Islamic values, embrace human rights, and participate in
an international system that is premised on borders of geography and identity.}!2

109 Foran analysis of how contemporary debates on Islamic law suffet from an overdeterminism
of the doctrine, se¢c Emon, supra note 2, ar 331-335,

16 Tt may have been this very phenomenon that al-Sanhuri attempted to avoid when describing
how resort to Islamic Jaw under the Egyptian Civil Cede should not priotitize oae Islamic legal

school over another, and should not violate the general principles of the civil code. See discussion
in supra note 17,

U1 Hallag, supra note B, at 22,
112 This dissonance Is evident in the ongoing utilization of universalist paradigms by Muslim

organizations promoting an Idamlc vatue system. For instance, in 1930 the Organizarion of the
lelamic Conference Issued the Cairo Declaration on Human Rights in Islam as an [slamic version



286 Anver M. Emon

Historicist jurisprudence reveals that the Jissonance witnessed in Muslim
nation states cannot be resolved if the premodetn Shari‘a rules are considered—
either as a matrer of explicit faith or as an ass umi)tion of theories of governance—
objective, determinate, and unassailable. Rather, a historicist jurisprudence of
Islamic law must uncover the multiplicity of values that once existed within the
Shari‘a tradition, and show how the realiry of the internacional system requires a
reframing or a remanifesting of Shari‘a in a contemporary Muslim stare.

of the Universal Declaration of Human Rights. In the fitsc paragraph of the Preamble, the Cairo
Declaration reads:

Reafficming the civilizing and historical role of the Islamic Ummah which Allah made as the
best conununity and which gave humanijty a univecsal and well-balanced civilization, in which
barmony is established between this life and the hercalfter, knowledge s combined with faith,
and to fulfill che expectations from this community th guide all humaalty which is confused
because of different and conflicting bellefs and ideologibs and ro provide solurions for all chronic
problems of this marecialisde civilization.

Cairo Declaration on Human Rights in Islam, Aug. 5,(1990, U.N. Doc. A/ICONF.157/PC/52/
Add.18 (1993), availgble ar <huipifiwwwl.unn.edu/h ces/Instree/cairodeclaration. kitml>
(last visited Aug, 30, 2007). The reference to lslam as a universal civilization and the role of a

Muslim Ummah to guide a confused humanity certainly suggests that the unversallst paradigm of
Islarm has not been discarded. ‘
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