David Schneiderman* BANGING CONSTITUTIONAL BIBLES:
OBSERVING CONSTITUTIONAL CULTURE IN TRANSITIONT

In an emotional presidential address to the Canadian Political Science
Association in June 1997, Jane Jenson declared that Canadians ‘face 2 mo-
ment of change.” “To put the matter bluntly, she wrote, ‘we face a choice
between a new Canada and no Canada.’ Jenson’s address was a celebra-
tion of Canada’s post-war citizenship regime, in which the ‘state’s
relationship to markets was active and pan-Canadian social programmes
replaced provincial and private provision.’? ‘Large projects,” she wrote,
‘became symbols of our modernity’ ~ the St. Lawrence Seaway, the Trans-
Canada Pipeline, and Expo 67.° Due to ‘pressures from, among other
things, processes of globalization and ideological realignment,” pressures
we ordinarily associate with the rise of neoliberalism,? that regime now
was under threat. We were in a moment of transition, Jenson warned us,
and it was time to face the facts. Others have been less gloomy about
Canada’s prospects in the face of the integrationist pressures associated
with economic globalization, in particular, those pressures emanating
from Canada’s southern border.” Canada remains resiliently independ-
ent, writes Daniel Drache, and continues to be able to pursue a distinc-
tively different political and social project from that of the United States.®
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Opver the past two years alone, however, debates have ensued about North
American security perimeters, Canada’s joining the United States in war,
continental missile-defence shield systems, deeper bilateral integration
with the United States, common external tariffs, and the adoption of a
North American —wide currency.’ If this is no time to be alarmist, neither
is it a time to be sanguine about Canada’s future.

John Willis was witness to another transition having to do with Gan-
ada’s ‘constitutional culture.” Despite a relatively static constitutional text
up until 1982, constitutional values changed over the course of Canada’s
twentieth century. Willis was not the first or only legal academic to give
volce to changing times. He did so in a way, however, that starkly con-
trasted two competing world views — between the eighteenth-century
‘lawyer’s values’ policing innumerable legislative initiatives not ‘particu-
larly tender towards the property of others,’® on the one hand, and the
new administrative state, which was designed to set ‘public welfare above
private rights,” on the other. The ‘banging of constitutional bibles’ in
the title of this article'® refers to the theological objections of lawyers to
the ascendance of this ‘new constitution.”"! By reading John Willis over
time, we better understand how one set of values partly, but not entirely,
gave way to the other.'

By observing transitions in constitutional culture through Willis’s
work, we also can begin to speculate whether Canadian constitutional
culture is undergoing another transition. As Jenson’s address suggests,
where she bangs a version of her constitutional bible, this one follows
from the legalintegrationist push associated with economic globaliza-
tion. I have in mind the web of legally enforceable investment protec-
tions found in the North American Free Trade Agreement’s (NAFTA)

7 See the discussion in David Schneiderman, ‘Constitutional Culture Post9-11°
[unpublished] ['9-11°1. For the most recent statement on some of these matters, see
Independent Task Force on the Future of North America, 'Creating a North American
Community: Chairmen’s Statement’ (2005); online: Council on Foreign Relations
<http:/ /www.cfr.org/pub7912/ independent_task_force_report/creating a_north_a
merican_community__chairmens_statement.php>; William F. Weld, Pedro C. Aspe, &
John P. Manley, ‘North America the Beautiful’ Wall Strest Journal (23 March 2005);
Thomas D’Aquino, ‘Beyond Missiles’ The National Post (4 March 2005) FP19.

8 John Willis, ‘Statutory Interpretation in a Nutshell’ (1938) 16 Can.Bar Rev. 1 at 21
[‘Nutshell']. .

9 John Willis, ‘Three Approaches to Administrative Law' (1935-6) 1 U.T.L]. 53 at 59
[‘Approaches’].

10 John Willis, ‘Administrative Law — Statute Interpretation — Real Constitution versus
Lawyer's Constitution — Form versus Substance — Courts and Public Law’ (1951) 29
Can,Bar Rev. 572 at 572, 580 [‘Administrative Law'].

11 John Willis, ‘Canadian Administrative Law in Retrospect’ (1974) 24 U.TLJ]. 225
[‘Retrospect’].

12 John Willis, ‘Foreign Borrowings® (1970) 20 U.T.L.]. 274 [‘Foreign Borrowings'].
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Chapter 11 and in the many bilateral investment treaties that have been
signed by Canada and most states in the world, protections that are
discussed in the first part of this article. The question attended to in the
second part of the article is whether this regime signals the beginnings of
a shift of constitutional culture in the direction of market citizenship (a
phenomenon not confined, of course, to Canada alone)."? Or perhaps,
more accurately, the question is whether this represents a return to a past
where state regulation of the market was actively discouraged, if not
legally constrained. If Willis’s oeuuvre is documentary witness to Canadian
constitutional culture in transition over the last century, as a result of
structural changes occurring within and beyond Canada, that culture
may be undergoing further change, movement in a direction that prob-
ably would have alarmed Willis.

The idea of a constitutional ‘culture,” admittedly, is opaque' and not
very well developed in the literature.'® What I-have in mind is dominant
understandings of the fundamental norms that guide relations between
citizens and states (and also among institutions of the state)."” These may
be represented not only in constitutional texts and court decisions (what
Willis called ‘lawyer’s law’), but also in scholarship, the work of legis-
latures, media reports, and the work of social movements or non-
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Citizenship’ (1997) 1 Citizenship Studies 223.
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governmental organizations.” It is in these places that understandings
about constitutionalism, rights, and citizenship are formulated and
articulated. These diverse resources help to locate dominant values
regarding the fundamental norms associated with citizenship in a
constitutional polity. Constitutional culture represents an amalgam of
these basic rules: those claims that can be ‘plausibly argued and forcibly
maintained’ in the public sphere.” The advantage of turning to constitu-
tional culture, as I suggested earlier, is that it assists in understanding
constitutional shifts over time, beyond the more obvious constitutional
amendments or shifts in judicial doctrine.
Constitutional culture may be understood as related to the idea of
‘political culture.” According to Almond and Verba, the study of political
culture is concerned with public attitudes that help to sustain successful
political systerns, these attitudes are associated with what Alexis de
Tocqueville referred to as moeurs.”’ While public values and attitudes are
important considerations, the study of constitutional culture attends to a
narrower range of norms and institutions than those that sustain a system
of politics. It might be likened to the study of ‘legal culture,’ referring to
the values and attitudes that sustain a viable legal system. * The study of
constitutional culture, however, is less concerned with views about courts,

18 .Francis Snyder, “The Unfinished Constitution of the European Union: Principles,
Process and Culture’ in Joseph H.H. Weiler & Marlene Wind, eds., European
Constitutionalism beyond the State (Cambridge, UK: Cambridge University Press, 2003) 55
at 69. See Schneiderman, ‘Social Rights,” supra note 17 as an example of this sort of
work. In some of my other work, I use constitutional culture in order to locate
distinctiveness or difference in national constitutional systems. See also, Schlink,
‘German Constitutional,” supra note 16, which identifies competition be tween judicial
and academic discourse in Germany as an example of distinctiveness and a
constimmbonal culture in transition.

19 J. Philip Reid, ‘In a Defensive Rage: The Uses of the Mob, the Justification in Law, and
the Goming of the American Revolution’ (1974) 49 N.Y.U.L.R. 1043 at 1087. This
follows Habermas’s description of ‘publicity’ in the constitutional state: ‘Public debate
was supposed to transform wolunias into a ratio that m the public competition of private
arguments came into being as the consensus about what was practically necessary in the
interest of all.' Jorgen Habermas, The Structural Transformation of the Public Sphere: An
Inguiry into a Category of Bourgeois Sociely, trans. by Thomas Burger with Frederick
Lawrence (Cambridge, MA: MIT Press, 1991) at 83,

20 Gabriel A. Almond & Sidney Verba, The Civic Culture: Political Attitudes and Democracy in
Five Nations {Boston, MA: Little, Brown, 1965) at 12.

21 Cited by Sheldon S. Wolin, Tocqueviile between Two Worlds: The Making of a Political and
Thearetical Life (Princeton, NJ: Princeton University Press, 2001) at 33. Wolin describes
moeurs as referring to ‘the habits and customs, the transmitted experience, which
human beings employ in their daily political and social life and which become
engrained in their conduct': ibid. at 223.

22 Lawrence M. Friedman, The Republic of Choice: Law, Authority, and Culture (Cambridge,
MA: Harvard University Press, 1990) at 4; Lawrence M., Friedman, The Legal System: A
Social Science Perspective (New York: Russell Sage Foundation, 1975) at 15.
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law, and legal processes generally and more interested in the set of basic
norms that both make and maintain a political community over time.
These norms may not be shared equally among all citizens or branches
of the state — indeed, numerous subcultures may give expression to
different or variable foundational rules.* There will be those that are
predominant, however, and they will be portrayed by leading cultural
agents as representing ‘shared values.’** These custodians of constitu-
tional culture help to outline the parameters of what may be considered
the dominant social consensus on pressing questions reflective of the
basic rules. If the project of identifying the parameters of constitutional
culture is to seek out dominant norms, we must remain attentive to the
fact that such an exercise will always be partial and exclusionary.”
Relatedly, constitutional culture will change over time. Culture is
‘contested, temporal and emergent’® and so is always in ‘transition.’®
Constitutional culture, according to this view, is open continuously to
contestation. Yet, Keenan maintains, polities require some form of clo-
sure so as to preserve a semblance of order and identity.” These very acts
of closure, however, should give rise to questions about the possibilities
that are foreclosed within that settled order. This, then, gives rise to
counter-hegemonic acts of resistance and new forms of imagining
political community. In this way, culture is more accurately, as Eisenstadt
puts it, both ‘order-maintaining’ and ‘order-transforming.’® Method-
ologically, this suggests that we should be able to identify, with some
degree of confidence, dominant views about constitutional culture in any
given period. Though these views should be considered in transition,
they usually will not change as suddenly as the identities of those social
actors who view culture as a ‘tool kit’ with which continually to transform

23 Inwhich case, it may be more appropriate to say that I have in mind, in this artu:le an
English-speaking constitutional culture.

24 Stuart Hall, "The Rediscovery of “Ideology”: The Return of the Repressed in Media
Studies’ in Michael Gurevitch, Tony Bennett, James Curran, & Janet Woollacott, eds.,
Culture, Society and the Media (London: Routledge, 1985) at 85.

25 Seyla Benhabib, The Claims of Culture: Equality and Diversity in the Global Era (Princeton,
NJ: Princeton University Press, 2002} at 8.

26 James Clifford, The Predicament of Culture: Twenticth Century Ethnography, Literature, and
Art (Cambridge, MA: Harvard University Press, 1988) at 19.

27 Margaret Jane Radin, Reinterpreting Properiy (Chicago, IL: University of Chicago Press,
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28 Alan Keenan, Democracy in Question: Democratic Openness in a Time of Political Closure
(Stanford, CA: Stanford University Press, 2003) at 69.
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Culture” in Richard Minch & Neil ]. Smelser, eds., Theory of Culture (Berkeley, CA.
University of California Press, 1992) at 83.
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themselves.*” The dynamism inherent in this process makes it a difficult
task to pin down constitutional culture = a task that always will be partial
and incomplete.

David Dyzenhaus has helpfully resurrected the work of neglected
Weimar-era legal theorist, Hermann Heller, and Heller, to my mind,
understands constitutionalism along similar lines. What Heller calls the
‘normed constitution” is made up of ‘customs, ethics, religion, tact,
fashion, and so on’® — the ‘whole natural and .cultural milieu, the
anthropological, geographic, national, economic and social normali-
ties.”*? For Heller, the content of the constitution was not merely deter-
mined by text, or by virtue of the ‘standpoints and characteristics of
legislators’ alone, but also by citizens — by the ‘characteristics of the norm
addressees who observe them.'* In this way, Heller understands norms as
an integrated system of rules developed by the ‘participants’ themselves,
who cooperate in what Heller describes as a ‘multiplicity of perfor-
mances.”>* It-is the constitutional practice of a citizenry that informs the
‘normed constitution.’ .

This understanding of culture, then, is a dynamic and contested one —
it speaks to a system of action, something in process. The research
project associated with constitutional culture should attend to these
processes of change and, in particular, identify the pressure points at
which constitutional culture begins noticeably to shift in one direction or
another. This is one of the advantages, then, of investigating constitu-
tional culture: as an aid to understanding shifts in constitutional values
beyond the formal constitutional system of a given polity. It helps us to
track not only shifts that have occurred in the past (e.g., by examining
Willis’s scholarship, the object of this article) but also ongoing develop-
ments precipitated by the rules and institutions of economic globaliza-
tion. Locating constitutional values in the processes we associate with
globalization enables us to map changes that otherwise fall under the
purview of other disciplines. It is my view that processes leading to a shift
in the direction of constitutional culture may be taking place in Canada
at present. Before attending to contemporary shifts, let me illustrate this
system of action by drawing on Willis’s work. Though much of what

30 Consider branding or piercing of the skin, for instance: John Fiske, Urderstanding
Popular Culture (London: Routledge, 1989) at 28.

31 Herman Heller, ‘The Nature and Structure of the State,” trans. by David Dyzenhaus
(1996) 18 Cardozo L.R. 1139 at 1187,

52 Ibid. at 1191, .

33 Ibid.

34 Tbid. at 1174. An idea familiar to readers of Martha-Marie Kleinhans & Roderick A.
Macdonald, ‘What is Critical Legal Pluralism?’ (1997) 12:2 Can.].Law & Soc’y 25.

35 Paul W. Kahn, The Cultural Study of Law: Reconstructing Legal Scholarship (Chicago, IL:
Chicago University Press, 1999) ac 39, :
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follows concerns debates internal to law, these debates incorporate ideas
about law, legislatures, and popular opinion and so shed light on consti-
tutional culture as a diagnostic tool.

I

Willis was witness to an ongoing ‘minor revolution’ in constitutional
law.” Working in the new field of administrative law, Willis saw important
connections between constitutional principles, operative at least since
Blackstone’s time and carried forward by Dicey, and the hostility to what
might be called a new ‘departmentalism.’® In US constitutional theory,
the ‘departmental’ conception of judicial review rejects judicial finality
and, instead, envisages all three branches of government as being
assigned interpretive roles. Finality, in the departmental view, refers to
constitutional practice — to ‘a continued harmony of views among all
three departments.”® In the early part of the twentieth century, the
application, interpretation, and performance of governmental functions
was spreading across a wide spectrum of institutions and actors. These, in
effect, were new and legitimate branches of government being assigned
interpretive authority by legislatures. At this time, the ‘State had changed
its character, had ceased to be soldier and policeman, and was rapidly
becoming protector and nurse,” wrote Willis.”® This was a period of
‘transition’ in which ‘one would naturally expect to find new methods of
legislation existing side by side with the old.’*

Willis traced the beginnings of this movement to the éarly part of the
twentieth century, with the crushing defeat of the Conservatives by the
Liberal Party in the UK general election of 1906 (and an accompanying
rise in Labour’s proportion of the popular vote).* At this time, there was
not only 2 minor revolution in government but ‘a major revolution in the
expectations of every British subject.”” For ‘the first time in English
history,” Willis wrote,: ‘an avowedly Socialist party was in the ascendant,

36 John Willis, Parliamentary Powers of English Government Departments (Cambridge, MA:
Harvard University Press, 1933) at 40 [Parliamentary Powers].

37 Ibid. at 13. :

38 Edwin S. Corwin, Court over Constitution: A Study of Judicial Review as an Instrument of
Popular Governmeént (Princeton, NJ: Princeton University Press, 1938) at 7; John E. Finn,
“The Civic Constitution: Some Preliminaries’ in Sotirios Barber & Robert P. George,.
eds., Constitutional Politics: Essays on Constitution Making, Maintenance, and Change
(Princeton, NJ: Princeton University Press, 2001) 41; Larry D. Kramer, The People
Themselves: Poprular Constitutionalism and Judicial Review (New York: Oxford University
Press, 2004) at 105ff.

39 Willis, Parliamentary Powers, supra note 36 at 13,

40 Ihid.

41 - Max Beer, A History of British Socialism (London: George Allen & Unwin, 1919) at 324.

42 Willis, Parliamentary Powers, supra note 36 at 40.
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and its ideas coloured, even directed, the policy of the Liberals and the
Conservatives.'*® At a time when a zeal for institutional reform prevailed,
Lord Haldane legitimately could proclaim in 1920 that ‘all parties in the
State were Socialists now.” In testimony before Sankey’s national coal
commission, Haldane endorsed the spread of public enterprise, noting
that ‘public spirit and devotion to duty’** were as potent a motive as the -
‘desire to make a fortune.’* |

Willis’s early writing documented the emergence of the new adminis-
trative state and the reactionary devices used by lawyers and courts to
subvert the aims of this new departmentalism. At this time, Willis’s.
thoughts turned to Canada, as he began mapping out the consequences
of this transition for Canadians. Canada, Willis rightly observed, sat
uneasily between England and the United States. Having abandoned
British social and cultural influences, Canada retained a connection only
with British parliamentary institutions. In its place, Canadians now
embraced US influences. England and the United States ‘are at once
familiar and strange.” Though ‘the British North America Act has given
us “a constitution similar in principle to that of the United Kingdom,” ...
socially, economically, and culturally we are almost a part of the United
States,” Willis observed.* '

Canadian constitutional law also sat uneasily in the shadow of these
influences. Unlike in the United States, there was no penchant in Canada
for writing down a list of rights. Ganadians ‘have never shared the
American legalistic passion for debasing general precepts of decency into
detailed paper rules,” wrote Willis.*” Hence, there was no judicial “finality’
in English and Canadian constitutional law. Following Diceyan precepts,
no rights were so fundamental, ‘in England and Canada that they cannot
be taken away by Parliament.”*® Despite ‘the belief of some Canadians
that their constitution bears no resemblance to that of the United
States,”®® the common law presumptions against the taking away of

43 TIbid.

44 R.B. Haldane, The Problem of Nationalization (London: George Allen & Unwin, 1921) at
20.

45 Harold J. Laski, A Grammar of Politics (London: George Allen & Unwin, 1948) at 215.
Haldane's testimony was so applauded by Laski & Tawney that they subsequently
arranged to have it published in The Problem of Nationalization (1921): ibid. Martin
Loughlin writes about the period in Martin Loughlin, “The Functionalist Style in Public
Law' 55 U.T.L.J. 361.

46 John Willis, ‘Administrative Law in Canada’ (1961) 39 Can.Bar Rev. 251 at 254
[‘Capada']; Willis, ‘Foreign Borrowings,” supra note 12 at 280; Willis, ‘Retrospect,’
supra note 11 at 234.

47 Willis, 'Canada,’ supra note 46 at 264.

48 Willis, ‘Approaches,” supra note 9 at 60.

49 John Willis, ‘Administrative Law and the British North America Act’ (1939) 53 Harv. L.
Rev. 251 at 254 [‘Admin Law and BNA'].
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property, interfering with personal liberty, or barring access to the courts
amounted to ‘an ideal constitution’ for Canada.” Together with the
unwritten principles of the separation of powers and Dicey’s ‘rule of law,’
they took the place ‘of a fundamental written law like the bill of rights in
the United States without importing an unreal rigidity into the constitu-
tion.””! In the Harvard Law Review, Willis likened these common law
presumptions to the United States due process clause and to a ‘pseudo
Bill of Rights.’* '

Willis, here, made his most significant contribution to our understand-
ing of post-Confederation Canadian constitutional law. Structurally
speaking, the Constitution Act, 1867 placed few impediments — the
powers of reservation and disallowance, federalism, and a mild version of
the separation of powers, come to mind — in the way of energetic govern-
ment. The Canadian framers envisaged a plan whereby private property
would be secure and economic productivity promoted by the exercise of
legislative power. With the superb confidence of the Victorians,” they
believed that liberty and property could be secured through the enact-
ment of ‘good laws’ and that this required the wise and beneficent use of
state power.” Willis rightly emphasized this aspect of Canadian constitu-
tional culture: ‘Canada has never been, is not and never could be a laissez
faire state; it depends for its continued national existence on government
action and Canadians have had to accept government regulation as one
of the facts of life.”” Judicial interpretation of the constitution more
often than not reinforced this interpretation of constitutional culture.
The maxim was summed up by AH.F. Lefroy, in The Law of Legislative
Power in Canada: once a law is passed by the appropriate level of govern-
ment, ‘it is not competent for any Court to pronounce the Act invalid
because it may affect injuriously private rights ... If the subject be within
the legislative jurisdiction of the Parliament, or of the Provincial Legisla-
tures, respectively ... effect must be given to it in all Courts of the Domin-
ion, however private rights may be affected.’®

Though tending to reinforce this model of ‘energetic federalism,’
Jjudicial anxieties about unbounded legislative power made themselves
heard in various ways: in Lord Watson’s narrowing of the federal power

50 Willis, ‘Approaches,’ supra note 9 at 60.

51 Ibid. at 71.

52 Willis, ‘Admin Law and BNA,” supra note 49 at 274 & 281.

53 Edward P. Thompson, ‘The Peculiarities of the English’ in The Poverly of Theory and Other
Essays (London: Merlin Press, 1978) 35 at 264.

54 Philip Resnick, ‘Jacobin Strains in Canada’ in The Masks of Proteus: Canadian Reflections
on the State (Kingston, ON: McGill-Queen’s University Press, 1990) 38 at 45,

55 Willis, ‘Canada,’ supra note 46 at 253.

56 Augusius H.F. Lefroy, TheLaw of Legislative Powerin Canada (Toronto, ON: Toronto Law
Book, 1897-8) at 279,
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to regulate, but not to prohibit, trade and commerce,” for example; or in
Chief Justice Ritchie’s holding that federal power over fisheries autho-
rized only the enactment of ‘general laws’ concerning the fishery and not
laws that impaired private property rights.”® This reading down of federal
legislative power was accompanied, in the years 1867 to 1893, by the
federal executive’s use of the power to disallow provincial enactments
that went too far in impairing private property righis. There was a certain
‘consistency of purpose,” W.P.M. Kennedy observed, in using the power
to disallow ‘legislation which appeared to hurt private property, to
invalidate contracts, or to be contrary to what were known as “sound
principles of legislation.”” Kennedy detected a parallel between the
constitutional power of disallowance and the American design of consti-
tutional limits. The power ‘was consistently used during these years,’
argues Kennedy, ‘to protect those spheres of provincial civil life which
are protected explicitly or by implication in the constitution of the
United States.’® Willis’s contribution to Canadian constitutional law was
“to build on Kennedy’s insights by tracing judicial use of common law
presumptions in the twentieth century to achieve similar objectives as
had the power of disallowance in the late nineteenth century and the
United States due process clause in the late nineteenth and early twenti-
eth centuries. The work reached its zenith in the now modern Canadian
classic, ‘Statute Interpretation in a Nutshell”®
A reading of Willis’s work over time reveals how ‘lawyers’ law’ came to
tolerate departmentalism of a sort in Canadian constitutional culture.
The exchange of letters precipitated by Willis’s 1951 comment on the
Nolan case® in the Canadian Bar Review represents well this instance of
transition. The case concerned an American barley dealer’s constitu-
tional challenge to legislation controlling the price of barley purchased
while the government was artificially deflating the cost. In order to
forestall ‘fortuitous profits’ to those who had stored their barley through
the lean war years, all barley that was in the hands of commercial dealers
in 1947 was vested in the Canadian Wheat Board by executive ‘order in

57 Ontaro [A.G.] v. Canada [A.G.], [1896] A.C. 348 (P.C.); David Schneiderman, ‘AV,
Dicey, Lord Watson and the Law of the Canadian Constitution in the Late Nineteenth
Century' (1998) 16 Law & Hist. Rev. 495.

58 R. v. Robertson, [1882] 6 S.C.R. 52 at 120-1.

59 W.P.M. Kennedy, ‘The Nature of Canadian Federalism’ in W.P.M. Kennedy, ed., Essays
in Constitutional Law (London: Oxford University Press, 1934) 25 at 49.

60 Ibid. at 49. .

61 Willis, ‘Nutshell,” supra note 8.

62 The Canadian Wheat Board v. Hallel and Carey Limiled and Jeremiah J. Nolan, [19511 1
D.L.R. 466 (S.C.C.) [Nolan]. David Dyzenhaus examines the case and the exchange of
letters in greater detail in ‘The Logic of the Rule of Law: Lessons from Willis’ 55
U.T.L.]. 691 [‘Logic’].
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council.” That barley then was resold to dealers at the new price, and the
price differential accrued to public coffers — the ‘layman’s “Govern-
ment.”* Mr. Nolan of Chicago, however, ‘stood by the lawyer’s constitu-
tion’ and challenged the constitutional authority of the executive to take
his property.** The Supreme Court of Canada (4:3), using familiar
techniques of statutory interpretation, affirmed lower court rulings that
the order in council was not authorized by the statutory authority of the
National Emergency Transitional Powers Act 1946. The Transitional
Powers Act supplanted the War Measures Act, though many wartime
regulations continued in force. The War Measures Act explicitly autho-
rized the ‘appropriation ... forfeiture and disposition of property’; the
Transitional Powers Act did not expressly do 50.*® The majority justices
applied the old common law maxim, holding that the Act did not
authorize the executive to ‘compulsorily appropriate private property
-and arbitrarily fix the compensation to be paid’ unless ‘[its] language
makes that intention abundantly clear.’® Justice Cartwright expressed his
outrage at the ‘outright expropriation’ of property, with a ‘consequent
loss ... in return for what was wholly inadequate compensation.’® Justice
Rand contrasted this rhetoric of despotism ‘over which individuals may
wax lyrical,” with the reality that the transaction was a ‘minor item of a
vast, comple)i and consistent administration.’®® Justice Rand, neverthe-
less, ruled that the appropriation of title was not authorized by the Act.
The majority (Justice Rand excepted), Willis wrote, ‘read that socialistic
act of 1946 in the light of a free enterprise canon of legislative intent
enunciated by judges of 1880 ... this is to read measures implementing
the twentieth century constltuuon through the spectacles of the nine-
teenth century constitution.”®
Willis’s case note precipitated two outraged replies from senior lawyers
W. Kent Power of Calgary and W.P. Fillmore of Winnipeg (also counsel to
Nolan) in the subsequent number of the Canadian Bar Review. Power’s
hyperbolic reply likened Willis’s views to ‘Hitlerism’ and ‘Stalinism.””
Fillmore’s letter, as if to prove Willis’s point, claimed that ‘freedom in
thought and speech must go hand in hand with a free economy in which

63 Willis, ‘Administrative Law,” supra note 10 at 299.

64 Ibid. at 297.

65 War Measures Act, R.S.C. 1927, c. 206, ss. 3(1), 7. The act referred to ‘maintaining,
controlling and regulating supplies ... use and occupation of property’ and to
‘continuing or discontinuing’ measures adopted during wartime (s. 2[1][e][e]) - See
also National Emergency Transitional Powers Act, 5.C. 1945, ¢. 25, 5. 2(1).

66 , Nolan, supra note 62 at 477 & 491,

67 Ibid. at 493,

68 Ibid. at 481.

69 Willis, ‘Administrative Law,’ supra note 10 at 302, See Dyzenhaus, ‘Logic,” supra note
62, for a discussion of how Willis misread Rand’s concurrence.

70 In Willis, ‘Administrative Law,’ ibid. at 5'73.



844 UNIVERSITY OF TORONTO LAW JOURNAL

the citizen is at liberty to buy and sell with a view to a profit and in which
there is some respect for private property.””" Willis, in his subsequent
'rejoinder, pleaded with his correspondents and to the ‘many lawyers [in
general] to make an effort to understand what is going on and to refrain
from demanding that the twentieth century constitution conform to the
ideologies of a late seventeenth century constitution which is to be found
only in law books.”” Willis’s rejoinder took note of the tilt in the direc-
tion of constitutional culture. “Whether we like it or not,” Willis wrote,
‘the balance of power has shifted and courts and lawyers are going to
have to learn to live with public Jaw and a government which is not going
to be less powerful but more powerful.”” ‘I believe and have believed for
years,” he wrote, ‘that our constitution is changing and that no banging
of constitutional bibles is going to stop it.””* Two decades later, Willis
satisfyingly observed that ‘the world [had] turn[ed] over in its sleep.’75
‘In the Canada of 1973, what may be called “the new constitution” [has
been] accepted, however grudgingly,” Willis proclaimed.™
I will not attempt here to identify all of the factors that precipitated
this movement, but one significant factor must have been the persever-
ance of successive Canadian federal and provincial governments in
expanding the role of the administrative arm of the state (departmental-
ismn at work).” The desire of dominant public opinion to achieve these
aims through the election returns would have been another, although
public opinion, insofar as Willis could discern it, appeared to be ambiva-
lent about this shift. The ‘ordinary Canadian,” wrote Willis, deeply
respects judges ‘and likes to assign to them, as far as possible, the deci-
sion of issues arising between citizen and the state.” The ‘common man ...
learns at his mothers knee that it is from courts that you get “justice.””
The Canadian constitutional ‘tradition,” however, demands that judges
not ‘meddle in policy or interfere unduly with the business of govern-
ment.”™ Canadians, he astutely observed, were torn between this tradi-
tion and their faith in courts. Nevertheless, Willis wrote, Canadians have
not been ‘infected with the American disease of court worship.”® Instead,
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they have looked to courts for nothing more than ‘an assurance that
[they] will be listened to.”™ Lawyers, fuelling this public faith in courts,
still were ‘inclined to tip the balance too far in the direction of the
individual,” wrote Willis.®* The lawyerly class, nevertheless, had by now
relented somewhat in the face of an implacable cultural shift.

I

Are we now witness to a transition in another, but familiar, direction, one
precipitated by powerful forces (both states and non-state actors) pro-
moting the rules and processes we ordinarily associate with economic
globalization? It could be said that Canadian constitutional culture,
particularly as regards state capacity to initiate new measures to regulate
the market, has remained static in some respects.”” The Authorson case®
evinces this stagnation. The pension funds of disabled veterans that were
administered by the Department of Veterans Affairs had not accrued
interest for a significant length of time. The Department only began
paying interest in 1990. At that time, Parliament (regretitably) sought to
limit liability by prohibiting any claims for interest owed. Authorson and
others claimed that they had been deprived of their property without due
process of law, contrary to the Canadian Bill of Rights (1960).% The
Supreme Court of Canada held that no procedural rights were abridged,
either in Parliament or before a court or tribunal; nor was there a
substantive denial of property rights. The Canadian Bill of Rights, wrote
Justice Major, ‘does not protect against the expropriation of property by
the passage of unambiguous legislation.”® The Bill of Rights® property
protections merely gave expression to the common law presumption, the
very same one applied by the Courtin Nolan® and caustically ridiculed by
Willis. Parliament was constitutionally entitled to take property without
the provision of just compensation, so long as Parliament’s intention to
do so was made ‘clear and unambiguous,” as it was in this instance.” The
common law rule thereby swallowed whole the Bill of Rights property
guarantee. ' '

Some will view the advent of the Charter as having dramatically
changed Canada’s constitutional course. An examination of the structure
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and text of the Charter, however, reveals that there remains a significant
degree of legislative room to manoeuvre as regards socio-economic
subjects. Property rights, of course, were left out of the Charter at the
behest of the provincial premiers.” Other, so-called ‘pure’ economic
rights — such as the inability to interfere with the obligation of contracts —
also are absent from the Charter. What remains is a residue of what
might be called ‘indirect’ economic rights, like freedom of expression
and mobility rights. I have argued elsewhere that the Supreme Court of
Canada, in these kinds of indirect economic rights cases, effectively has
conscripted constitutional interpretation as a vehicle for the promotion
of market values — a model that valorizes market relations of free individ-
uals through mutual exchange.” In this way, the Court has strayed from
the Charter’s textual signals in ways that surely would have worried
Willis.”" The Charter, most certainly, has helped to boost the trajectory in
constitutional culture that I am describing here. '

So these judicial developments are no mere isolated events.”” Rather,
they complement the global push — represented institutionally by the
World Trade Organization (WT0O), World Bank, and International
Monetary Fund (IMF) — aimed at removing impediments to the free
movement of goods, persons, and services across national borders.”
Unconstrained exercises of democratic self-government, represented well
by Canadian constitutional culture in the post-war period, are viewed as
untrustworthy in this new environment. The rules and institutions we
associate with economic globalization have the objective of isolating
markets from politics by limiting, through legal means, the capacity of
self-governing communities to take measures for the common weal.
Limitations on government action through legally enforceable mecha-
nisms are viewed as the preferred means for safeguarding gains made
toward global free markets. This does not sit well with the understanding -
of Canadian constitutional culture promoted by Willis.

The transnational legal framework for the protection and promotion
of foreign investment best represents this privileging of free markets. I
am speaking of an interlocking network of rules for the liberalization of
Foreign Direct Investment (FDI). These rules can be found in more than
2 099 bilateral investment treaties (BITs), to which over 175 countnies are

89 Alexander Alvaro, “Why Property Rights Were Excluded from the Ganadian Charter of
_ Rights and Freedoms’ (1991) 24 Can_J.Pol.Sci. 309 at 319-21.

90 Gerald Garvey, Constitutional Bricolage (Princeton, NJ: Princeton University Press, 1971).

91 David Schneiderman, ‘Exchanging Constitutions: Gonstitutional Bricolage in Canada’
(2002} 40 Osgoode Hall L J. 401,
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parties, as well as in regional trade agreements like NAFTA. In other work,
I have argued that this investment-rules regime exhibits consiitution-like
features.” The rules and institutions comprise a strategy of pre-commit-
ment that binds future generations to certain, predetermined institu-
tional forms through which exercises of sell-government are channelled,
constraining the possibilities for political practice. Like comnstitutions,
these agreements are difficult to amend, include binding enforcement
mechanisms together with judicial review, and mirror the language and
principles of national constitutions. Tantamount to a bill of rights for
investors, the regime entitles investors to sue state parties before interna-
tional trade tribunals for damages due to violations of investor protec-
tions.

Among the investor rights included in the typical investment treaty is
the prohibition on expropriations and nationalizations, both direct and
indirect, and measures tantamount to expropriation and nationalization.
The rule’s intended targets are outright takings of title to property by the
state, but these have greatly diminished in number and pose little threat
to current investment. Rather, what is of concern are ‘creeping’ expro-
priations (measures that camulatively amount to expropriation), ‘regula-
tory’ expropriations (measures that so impact on an investment interest
that they are equivalent to a taking), and ‘partial’ expropriations (mea-
sures that take only part of an investment interest). Regulatory changes
that ‘go too far,’ in Holmes J.’s famous words,” are intended to be
- caught by this rule. Though this may be denied by international trade
lawyers, there is little doubt that the rule is informed by US constitutional
experience under the fifth and fourteenth amendments. Debates in
Congress over the granting of ‘trade promotion authority’ to President
George W. Bush confirm this, at least from a US perspective.”® As invest-
ment treaties capture a greater range of interests, they impose an even
broader set of constraints on state behaviour than does the US local
rule.”” This fact precipitated, in Congress, a rolling back of the scope of
the treaty rule in the Trade Promotion Authority Act, 2002, The modifi-
cation of the takings rule requires that foreign investors receive no
greater entitlement under investment rules than do US investors under

94 David Schneiderman, ‘Investment Rules and the New Constitutionalism’ (2000) 25 Law _
& Soc. Inquiry 757.

95 Pennsylvania Coal v. Mahon, 438 U.S. 393 (1922).
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US constitutional law.* Canada now has followed suit, revising its model
foreign investment protection treaty along snmlar lines by setting out
criteria not very dissimilar from the US ones.”

The strictures of NAFTA and BITs signal a movement away from the
robust and energetic state to one inhibited by the strictures of neoliberal
ideology. Economic success is to be achieved only via policy instruments
falling within an acceptable range of regulatory initiatives. These may be
facilitative of markets, as in earlier times,'® but not so. interventionist as
to deviate from the hegemonic norm represented by contemporary US
experience.'” The conditions thereby imposed on states denies to them
access to the very tools that precipitated economic success in the past.'”
The consequence, as David Kennedy notes, is to narrow the ‘ideological
range’: ‘Political choices fade from view — as do choices among different
economic ideas about how development happens or what it implies for
social, political, and economic life.”'” Rather than expanding the range
of policy options, the investmentrules regime checks state action, and in
more stringent ways than did the common law presumptions of the last
century.

This is because investors can directly seek damages, from tens to
hundreds of millions of dollars, from international trade tribunals.
Threatened and pending NAFTA suits reinforce the potential impact of
these new investor rights. Foreign enterprises have invoked the prohibi-
tion (or its earlier incarnation m the Canada—US Free Trade Agreement)
to undermine a variety of policy options, including Ontario’s proposed
public auto insurance plan, the cancellation of contracts to transfer
public property into private hands at Toronto’s Pearson Airport, and
Canadian federal government proposals that would have mandated the
plain packaging of all cigarettes sold in Canada.'” Ethyl Corporation’s

98 US, Cong. Rec., vol 148, 60, at S4267 (13 May 2002); Poirier, 'NAFTA,’ supra note 27.
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challenge of a Canadian ban on the import and export of the toxic
gasoline additive MMT, for some complicated reasons,'” was settled with
the payment of US$13 million. In a reverse-Ethyl case, Vancouver-based
Methanex sued for losses suffered by the phasing out of the gasoline
additive MTBE in the state of California. As a result of a preliminary panel
decision, the Methanex claim has largely been confined to a ‘national
treatment’ argument that Methanex was targeted by former Governor
Gray Davis in favour of ethanol producers in the state of California.'®

This potential shift in culture is exhibited by debates in New Bruns-
wick over public auto insurance.'”” The exorbitant rates paid to private
auto insurers was a principal election issue and, so as to craft an appropri-
ate policy response, Premier Bernard Lord struck an all-party committee
to look into alternatives. In its final report, the committee recommended
that the province adopt a public auto insurance scheme.'® The commit-
tee bravely suggested proceeding, despite evidence from the Insurance
Bureau of Canada (IBC) and a legal opinion that Us-based private auto
insurers could seek compensation under NAFTA's Chapter 11 for the
taking of their investment interests.'” The government decided to
pursue an alternative course of action; a government-run monopoly, the
premier said — although without reference to NAFTA’s potential chilling
effects — was ‘not the right decision for New Brunswick.’*? Prior to the
decision, IBGC General Gounsel Randy Bundus issued a poignant warning:
‘[tlhe world is a different place than it was back in the 1970s when
Manitoba and British Columbia took action [over auto insurance] — now
we have NAFTA and GaTT.'"!
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NAFTA panel rulings have underscored these constitution-like effects.'
Non-discriminatory regulations (measures that do not target foreign
investors but that are facially neutral) and even (oddly) measures falling
‘within an exercise of a state's so-called police powers’"" can rise to the
level of a taking. Measures, however, must be ‘substantial enough’'* or
‘sufficiently restrictive’'"” to give rise to the requirement of compensation
(as Holmes J. had insisted). NAFTA’s rule will catch not only instances of
outright seizure of property (the easiest case) butalso ‘incidental interfer-
ence’ with an investment that has the effect of depriving owners of a
‘significant part’ of the ‘use or reasonably-to-be-expected economic
benefit of property.’'”® Compensable expropriations must amount to a
‘lasting deprivation of the ability of an owner to make use of its economic
rights,” although the deprivation may even be ‘partial or temporary.”"’

The problem with investor rights, then, as under the US Bill of Rights,
is that they render difficult local measures for societal self-protection.””
New social policy initiatives — whether they concern the economy, labour,
or the environment ~ are imperilled under the roaming normativism of
investor rights. Of concern to a democratic polity seeking to ‘help
insulate domestic groups from [the] excessive market risks’ associated
with economic globalization™” is the effect stringent application of the
takings rule may have on regulatory innovation.

If Willis were to look to public opinion on these matters, he would
find a kind of ambivalence, similar to that he discerned over the perfor-
mance of judicial functions. Jenson, in her presidential address, astutely
notes that neoliberalism reinforces conceptions of liberal individualism
‘which have always been at the heart of the pan-Canadian regime.”*
Neoliberal ideology exploits precisely that aspect of public opinion that
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rankled Willis — that side which looks to courts and judges, exclusively, to
enforce the ‘rule of law’ and ‘justice.’'® At the same time, this dominant
ideology celebrates market relations and delegitimates local initiatives
that deviate from the hegemonic norm.

Polling data from March 2003 reinforce this ambivalence. A signifi-
cant majority of those polled (61 per cent) favoured closer social and
cultural ties with the United States, but support is more mixed for deeper
North American economic integration (48 per cent).’® The authors of
this study conclude that ‘there is fertile ground among Canadians’
should Ottawa wish to initiate talks leading to closer economic integra-
tion with the United States. Public opinion, however, would have to be
‘carefully cultivated in advance to mobilize the necessary support.” 2

v

If, in Willis’s time, ‘government control (usually called interference in
business)’'* was on the rise, constitutional culture may now be in
transition in the opposite direction. It may be too early to tell for certain,
but as the discourse of ‘trade-related market-friendly human rights’'%
takes hold, we may be moving towards a more disabled politics, where
redistributive functions are minimized and policing functions, to ensure
the smooth operation of the market, are maximized.'® I fear that there
are too few of Willis's sort to do the necessary intellectual work to
counter these developments.

Let me close by returning to the constitutional culture project. If we
envisage constitutionalism as being a ‘practice,’ as being beyond text and
beyond the sole purview of lawyers and judges, we should embrace
constitutionalism understood as culture. The project aims to map
constitutional practice within a given polity and over time. It is a frame-
work of analysis that accommodates changes of the sort that Willis docu-
mented ~ a change in attitude, among the judges and the lawyerly class,
about the management of the relations between state and individual —
where no formal constitutional amendment is required. Dissentient and
transgressive views are incorporated into the model, for they help to
explain culture shifts over time. Similarly, this model helps to analyse
more recent developments precipitated by the rules and institutions of
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economic globalization, where, again, no formal am'endment to the
Canadian constitution expressly has been contemplated. Locating consti-
tutional values in processes of globalization enables the mapping of a
potential shift in culture that may have profound effects on the way in
which we imagine the possibilities of acting together and for each
other.'?’

127 Homi K. Bhabha, ‘Editor’s Introduction: Minority Maneuvers and Unsettled Nego-
tiations' (1997) 23 Critical Inquiry 431 at 452,



