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T INTRODUCTION

It is likely that no other contributor to this volume has known Harry
for as long as I have. We have been good friends for sixty years. If
anyone should know what made him the brilliant, iconoclastic, criti-
cal scholar that we are honouring in this volume, I should. I can,
however, offer no definitive conclusions — only speculation on what
some of the early influences may have been.

I did not know Harry until after he arrived as an undergraduate at
University College at the University of Toronto in September 1952. 1
was then in second year and probably first met him when he was a
pledge at Sigma Alpha Mu, a Jewish fraternity that I had joined the
previous year. I'will leave it to Harry to tell us in his memoirs whether
the fraternity played a significant role in his life, | know that he made
some good friends through the fraternity, such as Alan Borovoy, but
I suspect that Harry will play down the importance of the fraternity
in his later career. I doubt if he ever gave the secret handshake to his
mentor Bora Laskin, a fraternity brother from an earlier generation.

The preparation of this volume is meant to be a secret from Harry,
and so I am writing this piece without interviewing the subject. I also
did not look at the 33.6 metres of documents he donated to the
archives at York University, which cannot be examined without his
consent.* The earliest document in that collection is apparently from
1957 — probably his labour law class notes — and so the archival
records would probably not shed much light on his early years. So
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most of what I have to say is based upon casual conversations with
Harry over the years, some googling, and much speculation. There
are also archival records concerning Harry’s maternal family that he
deposited in the Ontario Jewish Archives in 2006, documents that
had belonged to his late mother.?

I know that Harry’s maternal grandparents had a strong influence
on Harry. His grandmother, Dorothy Dworkin, was a remarkable
woman, who, in the early 1920s, helped establish the Mount Sinai
Hospital, then on Yorkville Street, and was the first president of the
Mount Sinai women’s auxiliary. In her early years, she was a nurse
and a midwife. She later established a travel agency that brought
hundreds of Jewish immigrants from Eastern Europe to Canada. In
2009, she was officially designated by the federal government as a
“Person of National Historic Significance.” She died in 1976, at the
age of eighty-six. Harry was her only grandson.?

Harry did not know his grandfather, Henry Dworkin, who died in
an automobile accident in 1928, but would have known of his reputa-
tion as a strong supporter of the labour movement. Henry Dworkin
and a colleague — although both were businessmen — founded the
Labor Lyceum on Spadina Avenue. A plaque was put up in 2013 by
Heritage Toronto celebrating the Labor Lyceum, which states, in part:

Established in 1913 by Henry Dworkin and Sam Easser, the
Labor Lyceum Association sought to advance the interests of
the city’s Jewish trade union movement.*

The Ontario Jewish Archives states on its website that, at the
unveiling of the plaque,

Guest speaker Harry Arthurs, former dean of Osgoode Hall
Law School, labour historian, and grandson of Henry Dworkin,
founder of the Labor Lyceum, spoke eloquently about the role
his grandfather, an enterprising businessman, played in the
community.’

So it is no surprise that Harry was later interested in labour law.
Harry’s father, Leon Arthurs, was a self-taught patent attorney
who had left school at the age of fourteen. He was never a lawyer, but
was instrumental in founding, in 1947, the Lord Reading Law Club,
a society of Jewish lawyers in Toronto. Jewish [awyers were not, at
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that time, admitted as members of the Lawyers Club of Toronto.
(Lord Reading, a Jew, had been Chief Justice of England around the
time of the Great War.) Leon Arthurs kept the organization going for
many years as its executive director.® So, once again, Harry had a
strong role model within his family. His mother, Honey — a lovely,
refined lady — graduated from the University of Toronto in 193 5, the
year that Harry was born. His late sister, Cindy, was born a number
of years later. Like most women with children in those years, Honey
Arthurs was mainly a stay-at-home mother.” .

" Tdo not know which professors in Harry’s undergraduate courses
had an influence.on him. We’ll learn this from Harry’s memoirs. I can,
however, speak about his law-school days. I probably first learned
that Harry was going to attend the University of Toronto Law School
when we both showed up in September 1955 at the law school in
Cumberland House — then called Baldwin House — on the east side of
St George Street, close to College Street. Harry has briefly described
coming to law school: “I arrived at the Faculty of Law of the Uni-
versity of Toronto in 1955, a student with a middling education,
good grades, left-ish genes and a determination — formed at age four,

-unexamined thereafter — to become a lawyer.”®

2 UNIVERSITY OF TORONTO LAW SCHOOL

The University of Toronto Law School was a first-class institution,
with an outstanding faculty and excellent students. There had been
an undergraduate programme in law for several decades in the 1930s
and 1940s, but, in 1949, a professional school was established. Legal
icons Caesar Wright, Bora Laskin, and John Willis left Osgoode Hall
Law School and came to the University of Toronto.?

The problem was that the Law Society of Upper Canada did not
recognize the University of Toronto Law School. Osgoode Hall Law
School was the only recognized school. Graduates of other schools
had to take their final year at Osgoode, which therefore added an
extra year to their legal education. The University of Toronto Law
School therefore tended to attract very dedicated students who, for
the most part, were interested in understanding the law as an intel-
lectual discipline. This resulted in a very good student body.

Our class, the class of 1958, was composed of exceptional students
- who were interested in legal ideas. My class notes are sprinkled with
comments by our fellow students. About thirty students in our year
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graduated. Many had excellent careers. John Sopinka became a top
counsel and a member of the Supreme Court of Canada; several oth-
ers became judges; one became a leading criminal lawyer; three of us
became academics; Jerry Grafstein became a senator; almost all
members of our class had successful practices. The same was true of
those in the years before and after us. As it turned out, we were
rewarded for our dedication to the law because in 1957, in our sec-
ond year, the school was recognized by the Law Society and we did
not have to spend the hated last year at Osgoode.™ Instead, we
formed the first class of the new Bar Admission Course. As Harry
later wrote, we were students “during one of the most dramatic epi-
sodes in the history of Canadian legal education, at a crucial juncture
in the debate over whether law would become a ‘normal® university
discipline, free ... to transform ... our understanding of law’s intel-
lectual premises and social effects and, ultimately, the practice,
administration and content of law.”**

So, the intellectual strength of the class had a strong influence on
all of us. Four of us formed a small study group at the beginning of
first year: Harry, Harvey Bliss, Jerry Grafstein, and me. We met every
Sunday morning to discuss one of the first-year subjects and contin-
ued the weekly meetings until the end of our third year. We rotated
who would lead the discussion, which took place in the homes of the
members of the group. The mothers would prepare Junches for us.
Our favourite locale was Harvey Bliss’s house, because his mother
was an excellent cook. Harry’s mother was not far behind. Those
discussions were stimulating and gave us a grasp of the law that we
might not have had if we had worked completely on our own.

The faculty of about ten professors was remarkably able — the best
faculty in Canada at the time. The majority had done their graduate
work in the United States: Yale, Columbia, and, mostly, Harvard.
Caesar Wright had completed his doctorate at Harvard — in one year.
Other Harvard students included Bora Laskin (whom I will have
much to say about later), Albert Abel, Jim Milner, and David Kilgour.
One professor, Eugene Labrie, had a doctorate from the University of
Toronto, and another, Abe Weston, an Australian, had done post-
graduate work at Oxford.

After first year, the faculty moved to Glendon College ~ many years
later, the site of the dinner I attended after Harry’s installation as
president of York University. The move to Glendon had the effect of
trapping the faculty in a beautiful location, several miles north of the
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University of Toronto. There was only one lunchroom and we often
sat with faculty members. I don’t know whether they actually hap-
pened, but I seem to recall walks down into the Don Valley Ravine,
talking law with Laskin. It may be that Harry’s recollection of life at
Glendon was not as idyllic as mine. Moreover, as Harry recently
reminded us, the faculty was somewhat less productive than we
thought it was at the time: “With few exceptions,” Harry wrote, “nei-
ther [our teachers], nor their predecessors, nor other Canadian legal
academics, produced much in the way of empirical studies, theoreti-
cal work, scholarly monographs or magisterial treatises.”

Before I turn te Laskin, [ have to mention Albert Abel. We took a
course in legal writing from him in our first year, Abel’s first year of
teaching at the University of Toronto. We were required to do Harvard
Law Review—-style case comments and other assignments, which Abel
went over carefully. I believe this had a profound effect on all of us in
terms of careful scholarship and clear writing in our later careers.
Students published excellent work in the student-run Faculty of Law
Review, which Harry and I co-edited in our third year.

I would like to think that I had an influence on Harry’s career in
several ways. We were not just friends, but competitors, at law
school, as deans of the two Toronto law schools, and as scholars. As
I state in my memoirs; “There is no question that there was academic
rivalry between Harry and me throughout our careers. The rivalry
probably helped both of us accomplish more than we might other-
wise have done.”™3

There is, I think, another way in which I may have played a role in
Harry’s career. [ have always been fairly adventurous, particularly in
my younger years. Throughout university, I did a lot of travelling,
including hitchhiking through Canada and the United States, physi-
cally touching all but two states. I would drive a drive-away car from
Detroit. to wherever the car was to be delivered and hitchhike back.
Harry wanted to join me on a two-week trip that I was planning to
take just before our third year of law school. In my memoirs,™* I
devote several pages to this trip — obviously important in my own life
— describing the vehicle that we were given, a new pick-up truck with
a standard gear-shift. Harry had never driven a standard gear-shift
before, but he learned quickly, stripping the gears at the expense of
the eventual owner of the truck. On the way down, we stopped at the
- University of Louisville’s Brandeis School of Law, which houses the
papers of Louis Brandeis, one of our heroes in law school. This was
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the first time that Harry or T had ever looked through archival papers.
Did it have an effect on our future interest in legal history?

After dropping the car off in Texas, we hitchhiked to Monterrey
and took a bus back to the border — or vice versa. Harry will remem-
ber. In retrospect, hitchhiking on deserted mountainous Mexican
roads was a rather stupid thing to do. Then, on the trip back to
‘Toronto, we heard about a crisis in Little Rock, Arkansas, where the
federal government had sent in units of the federal army to ensure
that black students would be admitted to the Little Rock Central
High School. Governor Orval Faubus was resisting integration.
Naturally, we went out of our way to go to Little Rock to be part of
the action. We hooked up with a United Press reporter who used us
as interviewees to describe what was taking place. Who knows
whether that trip also played a role in Harry’s future travels and
intellectual adventures?

3 BORA LASKIN

There seems little doubt that the person who had the most influence
on shaping Harry’s career was Bora Laskin. Harry had known
Laskin through both his father and his mother, who was Laskin’s
contemporary as an undergraduate at the University of Toronto in
the early 1930s.

Bora played a significant role in many of our careers. He helped
each of the four members of our small study group by giving advice
and assisting us to find articling positions. All four of us articled —
with Jewish law firms. Harry admired Laskin. “By the mid-1950s,”
Harry later wrote, “Laskin enjoyed unwarranted notoriety as an
intellectual and political radical, which rather endeared him to me,
and a more appropriate reputation as a pre-eminent architect of
Canadian labour law through his contributions as a commentator,
critic, pedagogue, policy advisor, and arbitrator”™5 I can picture
today’s students saying much the same about Harry. By the end of
third year, in his own words, Harry had become an “unsophisticated
legal realist.”*®

Harry identifies Laskin as his role model. In a relatively recent
paper, he comments on a book that strongly influenced him, Frank-
furter and Greene’s 1930 study The Labor Injunction, which Laskin
had mentioned in his labour law class. This book, Harry notes, was
“starred and underlined in red” in his class notes.” I can still picture
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Harry’s unique style of note-taking — which we all wanted to borrow
if we missed a class — with different colours, underlining, asterisks,
and other designations. The book was significant, not only because
of its empirical examination of the use of labour injunctions, but
because of Felix Frankfurter, then a professor at Harvard, later a
Supreme Court justice. Harry writes: “Frankfurter — its lead author
—was a Jew and a progressive academic, just like my teacher and role
model, Laskin.”*®

Laskin’s most significant teacher at Harvard had been Frankfurter,
a follower of Oliver Wendell Holmes. As I now look back on our law
school days, we were all Holmesians, although most of us would not,
perhaps, have known it at the time. That was the dominant philo-
sophy at the University of Toronto law school in those years. Our
professors — particularly Laskin — spouted Holmes’s well-known
statements from his scholarly writing, such as: “the felt necessities of
the time”;™® “The prophecies of what the courts will do in fact, and
nothing more pretentious, are what I mean by the law”;>° “the black-
letter man may be the man of the present, but the man of the future
is the man of statistics and the master of economics”;** and “the
life of the law has not been logic: it has been experience.”** And
we were familiar with quotations from some of Holmes’s judgments,
such as: “The common law is not a brooding omnipresence in the
sky”;?3 “judges do and must legislate, but they can do so only inter-
stitially; they are confined from molar to molecular motions”;* and
“the best test of truth is the power of thought to get itself accepted in
the competition of the market.”?$

In Laskin’s published articles in the 1930s arising out of his
Harvard studies, he frequently cited Holmes and his followers, par-
ticularly Frankfurter and Cardozo.® In a 1938 article, Laskin cites
several of Holmes’s statements, such as: courts “limit their activities
to molecular as contrasted with molar motions”;27 “the life of the
law has not been been logic; it has been experience”;*® and “the very
considerations which judges most rarely mention, and always with
an apology, are the secret root from which the law draws all the juices
of life. I mean, of course, considerations of what is expedient for the
community concerned.”*?

Laskin’s approach was consistent with the philosophy of Holmes
and his followers, such as Harvard law dean Roscoe Pound and US
Supreme Court justices Benjamin Cardozo, Louis Brandeis, and Felix
Frankfurter. It was often labelled “sociological jurisprudence.”?®
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Caesar Wright, who studied at Harvard under Pound, followed this
philosophy, and he was certainly a major force in Laskin’s life. It
became the philosophy of Dean W.P.M. Kennedy, the first dean of the
law school where Laskin had studied law as an undergraduate.3*
Laskin later wrote that Kennedy “introduced us to the riches of
American legal scholarship, to Holmes and Brandeis and Cardozo, to
Pound and Frankfurter ... and to so many others.”3?

Kennedy and Wright rejected the British positivists. Kennedy had
written, shortly before Laskin entered law school, that law should
“serve social ends” and legislation should be preceded by “a carefully
sifted examination of social facts.”33 ' '

Holmes was a pragmatist; or, as Cheryl Misak, a philosopher who
has studied the pragmatists, has stated, Holmes was at least a “fellow
traveller” of the pragmatists.34 He was one of the founding members
of the Metaphysical Club at Harvard, out of which the pragmatists
emerged. These included such important names as Charles Peirce,
William James, and John Dewey. “Law, for Holmes,” Misak writes,
“grows in a fallible way, where doubt, conflict, and disputes about
what the law is are resolved under the force of experience.”35 Roscoe
Pound put it this way in 1908:

The sociological movement in jurisprudence is a movement for
pragmatism as a philosophy of law; for the adjustment of prin-
ciples and doctrines to the human conditions they are to govern

- rather than to assumed first principles; for putting the human
factor in the central place and relegating logic to its true position
as an instrument.36

This was Laskin’s philosophy, shared by most of our other teachers
at the University of Toronto law school. Jim Milner — then teaching
at Dalhousie - for example, writing in 1948 in the’ Canadian Bar
Review, wrote about the importance of sociological jurisprudence:

The increasing awareness of the inadequacy of the logical method
to explain judicial phenomena has led to a more realistic exami-
nation of traditionally non-fegal factors: the social and economic
background of the law to which law is or should be subservient.37

Harry did not article immediately after finishing law school.
Instead — no doubt with the advice and assistance of Bora Laskin — he
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went to Harvard Law School to do an rL1M in labour law with
Archibald Cox, who later became solicitor general and then the spe-
cial prosecutor in the Watergate prosecutions, and Derek Bok, later
the president of Harvard.

Harry’s mini-thesis, “Tort Liability for Strikes in Canada: Some
Problems of Judicial Workmanship,” was published as a fifty-seven-
page article in the Canadian Bar Review in 1960 — Harry’s first pub-
lished legal piece.?® There are several references to Holmes in this
article, many references to Archibald Cox, and a large number to
Kennedy and Finkelman’s 1930 book The Right to Trade.3® Not sur-
prisingly, the person cited most frequently is Bora Laskin, who is
mentioned nine times in the text and sixteen times in footnotes.

Harry articled with Sydney Robins, who was also a graduate of
Kennedy’s law school (a BA and an L1B) and of Osgoode Hall Law
School, and had done an LLm at Harvard. For several decades,
Robins taught torts as a special lecturer at Osgoode. Harry has also
referred to him as “my mentor.”4° Robins was recognized as an out-
standing labour lawyer on the labour side, was a respected treasurer
of the Law Society of Upper Canada, and was highly regarded as a
judge of the Ontaric Court of Appeal. I do not know his philosophy
of law, but would be surprised if he was not a Holmesian pragmatist.
I had a delightful lunch with him last year, a month before he died at
age ninety. We discussed his knowledge of and affection for W.P.M.
Kennedy. If I had known that I would be preparing this chapter on
Harry, I would certainly have raised these more philosophical issues
with him. .

There are others with whom Harry was close in those early years.
Alan Borovoy, for example, the general counsel to the Canadian Civil
Liberties Association, worked closely with Harry after the organiza-
tion was reconstituted in the mid-1960s.4* And Harry was reasonably
close with Jacob Finkelman, the chair of the Ontario Labour Relations
Board, who had been Laskin’s labour law teacher in Kennedy’s pro-
gramme.4* But [ am not going to go further in this exploration of the
early influences on Harry. ’ll leave that task to Harry.

4 CONCLUSION
I look forward to reading the chapters in this collection to see how

Harry’s philosophy developed over the years, leading to his current
interest in pluralism. In a relatively recent article, he stated that his
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thinking on the role of the courts in fields involving social conflict or
controversy “took me in the direction of legal pluralism, a bundle of
socio-legal theories which suggest that law can not only exist with-
out courts but without the state as well.”4? And the report by the
committee he chaired in 1983, Law and Learning: Report to the
Social Sciences and Humanities Research Council of Canada, con-
cluded that Canada “must begin to take all types of legal research —
especially fundamental research ‘on’ law — much more seriously.”+4
“Fundamental research, as we use the term,” the report states, “pro-
ceeds from the intellectual perspective that law is problematic rather
than certain, that its causes and effects, rather than its formal rules,
invite scrutiny.”45 The examples of fundamental research, however,
are restricted to three empirical inquiries: bail procedures, distribu-
tion of losses from industrial and traffic accidents, and — naturally
— the practice of courts issuing labour injunctions. This is important
work that should be encouraged, but it is hardly earth-shattering
or radical.

One final question may interest the reader. What happened to
Holmesian philosophy? It seems that few people in Canadian law
schools discuss Holmes today. A survey published in 1995 of law
schools in England, Australia, and Canada showed that Holmes was
not even on the list of the forty or so legal philosophers mentioned
by those responding to the survey, although, to be fair, Pound was.4®
This is not the place for a detailed analysis of why Holmes has been
neglected, but I will mention two considerations, in particular. The
first is the academic and judicial reaction to the much-criticized 1960
decision of the House of Lords in D.P.P. v Smith#7 in which the
Lords adopted Holmes’s view expressed in The Common Law that
there should be an objective test for the mental element for crime,
even in the case of murder.

Another important reason for his neglect is that Holmes — in my
view wrongly — was considered by many as a legal positivist, whose
views could lead to fascism. One article published in 1945, for exam-
ple, was entitled “Hobbes, Holmes, and Hitler.”4® Lon Fuller wrote
in1958:

During the last half century in this country no issue of legal phi-
losophy has caused more spilling of ink and adrenalin than the

assertion that there are “totalitarian” implications in the views
of Oliver Wendell Holmes. 49
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The attack on Holmes has continued in more recent scholarship,
such as by my colleague David Dyzenhaus, who compares Holmes
with the Nazi sympathizer Carl Schmitt in his essay “Holmes and
Carl Schmitt: An Unlikely Pair.”$°

My reading of Holmes shows, however, that Holmes did not want
a complete separation of law and morals, but rather, as one recent
biographer states,* Holmes “replaces the question of whether law is
separate from morals by the inquiry of how the two may be under-
stood to interact.” In his important lecture “The Path of the Law,”
published in the Harvard Law Review in 1897,5* Holmes states that
morality plays a role in developing the law: “The law is the witness
and external deposit of our moral life. Its history is the history of the
moral development of the race.”

It is possible that Holmes may have a resurrection. Justice Richard
Posner concluded his foreword to a collection of papers celebrating
the centennial of “The Path of the Law” in 1997 by stating that, after
reflection, “we see what a previous generation saw — that Holmes
was the greatest legal thinker and greatest judge in our history.”53 He
also points out that it is hard to classify Holmes, stating that “there is
unending debate over whether Holmes is better described as a for-
malist or a realist, a pragmatist or a logical positivist, a liberal or a
reactionary, a Puritan or a Social Darwinist.” 54

After reading the Holmes-Pollock letters, Dean W.P.M. Kennedy
concluded that Holmes does not belong in “any clear-cut school of
legal thought.”ss Is it possible that we might say the same about
Harry W. Arthurs? If not, it will be interesting to learn what labels the
contributors to this volume attach to Harry.
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