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Rules, Judicial Discretion, |
and the Rule of Law in Nasrid Granada:
An Analysis of al-Hadiga al-mustaqilla al-nadra fi
al-fatawa al-sadira ‘an “wlama’ al-hadra

MOHAMMAD FADEL

Introduction: Theory and Practice in Islamnic Law

While the dichotomy between theory and practice has been a
favourite theme of Western writers on Islamic law since the time of
Weber,' it remains a subject fraught with difficulties. One of these
difficulties has been confusion regarding what constitutes Eslamic law
for a given tme and place. Obviously, before one can postulate a
contradiction between theory and practice, one must know what the
theory is that governed the practice under consideration. Unfortun-
ately, many studies of the this complex issue have not devoted
sufficient attention to what constitutes the ‘theory’ against which
practice should be judged. As a result, the contradictions that are
asserted often rest on an implicit assumption of what constimtes the
legal standard rather than what the local Muslim legai establishment
considered to be the legal standard.

Likewise, not much consideration is given to defining what is
meant by ‘practice’. Is it the behaviour of individuals and groups
within societies governed by Tslamic law, or is it exclusively a problem
of the administration of the law? While Weber discussed this theme
mamly in regard to his concept of Kadi-justice, ie., as an issue
affecting the administration of the law, Orientalists have often
confused the problematic of theory and practice with the hehaviour
of individuals and groups, 2 problem that is more properly termed
the efficacy of the law.* Because of these ambiguities, rarely does the
genre of ‘theory versus praclice’ present us with the practice of
Muslim legal authorities as they grappled with the issues identified by
Western scholarship as legally problematic,
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A single example should be sufficient to demonstrate the in-
complete nature of previous studies. Coulson mentions that in West
Africa a woman is free at any time during her marriage to return
half of her dowry and gain a divorce without the agreement of her
husband. According to Coulson this is 2 blatant violation of Islamic
law which gives power to divorce exclusively to the husband.
Furthermore, he says that any attempt to treat it as a &hul? divorce
1s mistaken, because this requires the hushand’s consent.* Coulson, in
Jjudging this divorce to be illegal, fails to enlighten us, however, in
regard to the legal consequences of this act. Some of the more
obvious questions that would need to be answered if Coulson’s
conclusion is frue include the following:

L. If this is not a legitimnate divorce in law, does this mean that a
husband who does not consent to the divorce has no legal remedy
protecting his interest in the marriage?

2. Gould the wife who paid this money subsequently enter a claim
for unpaid maintenance on the grounds that she was never legally
divorced from her husband?

3. Do they each continue to enjoy rights of inheritance in the event

of either party’s death, or only during the wife’s waiting period
(“idda)?

In brief, Coulson, when recording this custom, enriches us
anthropologically, but not legally. Most surprisingly, we are also left
ignorant of the local juridical interpretation of this act. This is
particularly ironic given Coulson’s consistent criticismn of Muslim
jurisprudence as being cnly concerned ‘with the law as it ought to
be’, and failing to produce a jurisprudence concerned with prediction
of judicial acts.’

In contrast to the method outlined above, the basic premise of
this paper is inspired by Legal Realism: the law is what iis
authoritative spokesmen declare it to be. From the perspective of
Legal Realism, the relationship of theory to practice is a problematic
common to any system that claims to foliow rules. To the extent that
external observers are able to predict the declarations of these author-
itative spokesmen, one can say there is no contradiction between
theory and practice.® The issue of theory versus practice is thus
another way of posing the question of the efficacy cf the ideal of a
rule of law in a given society. For this reason, we shall try to study
the extent to which legal officials in Muslim states could be said to
be following the rules of Islamic law.
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Ideally, a study of the efficacy of the rule of law in Muslim
societies would concentrate on the practice of the two most important
officials in the administration of Islamic law: the judge and the mufi.
Given the fact that for the pre-Ottoman period, however, the sources
do not preserve court decisions, any study will necessarily have to be
limited to fatwds.” It is the action of muflis then that will provide the
‘practice’ that will be judged against ‘theory.” What, however, const-
tutes ‘theory’ for the Maliki school of the eighth—ninth/fourteenth-
fifteenth centuries? There can be no doubt that the most important
statement of Maliki law for the post-eighth Hijri century was the
Mufkhtasar Khalil. This work was the third in a series of mukhtagarat
written by Egyptian' Malikis that represented the most important
literary achievements of their school i the seventh—eighth/
thirteenth—fourteenth centuries: al- Fawdhir, Fami® al-ummahat, and
Mukhtasar Khalil® Historians of the Maliki school have regarded these
works as representing successive generations’ efforts to ‘summarise’
(ikhtis@r) the school’s doctrine.® The appearance and the rapid spread
of these ‘summaries’ (mukhtasars), however, have conventionally been
understood by Western and Arab historians of Islamic law as both a
cause and an effect of the ‘decline’ of Muslim legal creativity in the
post-ffth/eleventh century.!

Instead of viewing these works as signs of decadence, however, 1
propose to view them as the product of the legal system’s need for
a set of uniform rules. Since Islamic law was a jurisis” law,'"' meaning
that it was the product of the mterpreitve labours of succeeding
generations of jurists, legal indeterminacy was a particularly acute
problem."? Since the mukhiasars, as they appeared initially in the
seventh/thirteenth century, preserved competing opinions of the law,
they only partially resolved the problem of indeterminacy within the
Maliki school. Mukhtasar Khalzl, in contrast to these previous mukhbasars,
provided an unequivocal rule In the vast majority of cases, even if
that rule itself was actually controversial. Furthermore, if the genre
of the mukhtasar, at least as it appeared in the seventh— ecighth/
thirteenth— fourteenth centuries, i taken to be representing a desire
to codity the positions of the school, then the mukhtasar also appears
as a logical development of issues raised by sixth/ewelfth-century
Jjurists such as Ibn Rushd the Grandfather {(d. 520/1126) and al-Qadi
Abtu Bakr Ibn al-‘Arabi (d. 543/1148) surrounding what kind of
opinions may legitimately be used by a judge or a myffi who has not
reached the rank of §tfad."® Their resolution to the practical problem
of legal indeterminacy and its deleterious effect on the legitimacy of
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the law was essentially political: restrict the legitimacy of interpreta-
tion, even within the legal establishment, to a certain group of highly
trained jurists. This was often represented in a tripartite division of
the legal community into mugallid, mutehid-fatwa, and mujtahid-
madhhab 't The role of the mukhiaser within such a hierarchy would
have been to promulgate the ‘rules’ of the school known as nass or
mansiis for the lowest ranking jurists whom Ibn al-‘Arabi and Ibn
Rushd wished to bind to explicit rules. Taking mukhtasars to be the
functional equivalent of a legal school’s code, and therefore, the
authoritative source of ‘theory,’” seems to be a piausible hypothesis.
For the purposes of this paper, then, Mukhiaser Khalil will be treated
as representing authoritative Maliki doctrine.'

Al-Hadiga al-wustagilla al-nadra fi al-fatawa al-sidiva ‘an
‘wlamda’ al-hadra'®

Once the decision to use fatwas as data to test the theory/practice
problematic is made, however, the researcher is faced with a series of
problems relating to the selection of his sample. While collections
such as al-Futawd al-findiyya'’ and al-Mivar al-murit'® are both well
known and published, their very size precludes them from analysis
for several reasons. The first is that the rescarcher would have to
develop some criteria which would guide his selection of faswds so
that he could not be accused of ‘stacking the deck’ in favour of his
thesis. The second stems from the diachronic nature of these works
which contain opinions from the most ancient authorities of the
school to the most contemporary. The third is the lack of the
mmomg.ﬁ:wnm_ specificity which 15 necessary if the opinions analysed
are to increase our understanding of a particular legal culture. Thus,
it would be hazardous to assume that a fifth-century Maliki mufif of
Ifrigiyya followed the same criteria in answering questions that his
Cordovan contemporary followed simply because they were both
Malikis. If we were to use the opinions of z single mufl, on the other
hand, we would gain geographical and temporal specificity and insight
into that my®’s legal thought, but perhaps at the cost of a wider
knowledge of the surrounding legal culture.

In choesing our sample we have attempted to steer a middle
course. The collection we have chosen, ai-Hadiga al-musiagilla al-nadra
i al-fatdwd al-;Adira ‘an “wlamd al-hadra, contains the responses of
twelve muflis, but at the same time s small enough that we were able
to include all the opinions in our sample. However, for practical

H
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reasons we chose to exclude all faiwds dealing with ritual law and its
relationship to the dectrine elaborated in the Mukhtasar.® Likewise,
we also chose to exclude questons 8g—96 for formal reasons: the
manuscript describes them as auwiba, ‘answers” (sing., jewab). This
signified to us that if they are formaily distinguished from fatwds,
they could possibly be misleading in regard to the practice of fatwd-
giving. Another advantage of this collection is that all the mufits, with
the exception of one, are from one city — Granada. Additionally, the
time frame of the opinions is approximately Too years, from the mid-
eighth/ fourteenth to the mid-ninth/fifteenth century, which would
place them all within the reign of the Nasrid dynasty. Therefore, this
collection gives us the opinions of a plurality of muflis, while at the
same time guaranteeing geographical and historicat specificity.
Another advantage of this collection regards its timing: it comes at
the culmination of the efforts of codification in the Maliki school
and is contemporaneous to the introduction of Mukhtasar Khalil into
the Maghrib.”®

Analysis of the fatwas

At the first level of analysis, we divided the fafwds into two categories
~ judicial and non-judicial. The basic difference between the two is
that the subject of the latter does not allow for the initiation of
judicial proceedings under any circumstances. A clear example of
this would be fatwd 10, in which the questioner sccks to know the
ruling regarding the validity of a particular act that the populace has
introduced into the prayer for rain (saldt al-istisga’)." Other cases are
not necessarily so clear. Yor example, the issue of the proper way of
slaughtering animals for food is clearly a matter of ritual, and
therefore should be clearly non-judicial. On the other hand, it involves
property, and could conceivably lead to a lawsuit if a butcher failed
to follow proper procedures and thus rendered the animal both
inedible and useless for other purposes.” Because of the potential for
a lawsuit arising from improperly following the law, we chose to
consider cases of this type to be judicial.

The category ‘judicial’ was then further subdivided mto two
categories, judicial and quasi-judicial. The former is used for any
fatwa that emerged in the course of a lawsuit. The latter category is
reserved for cases for which, while there is no explicit evidence of an
actual lawsuit, it seems likely that an actual event, or an intended
event, prompted the petitioner’s question. Furthermore, cases
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classified as quasi-judicial inevitably invelve legal rights which are
potentially enforceable in a court of law. These cases are judicial in
so far as they deal with a legal 1ssue within the competence of a
court, but they are only quasi-judicial in that they may or may not
have been asked within the context of a dispute in front of a court.®
The results have been summarised below in Table 1.

The last level of analysis is a comparison of the rules® used by
the mufiis m their fafwas with the doctrine of the Mukhtasar Khalil. We
have divided the rules into four categories: {1} rules found in the
Mukhtagar; (2) rules contrary to the rule provided by the Mukhtasar; (3)
rules implicit in the Mukhtasar, {4) rules with no textual basis in the
Mukhtasar. An example from the first category is fatwa 1, in which the
petiticner wishes to know whether or not the person who was
entrusted with something and then subsequently lost it, is Hable or
not. An example of a fared which contradicts the rule of the Mukhtasar
Khalil is fatwa 6, where the questioner wishes to know what the rule
is regarding the purity of oil into which a dead mouse has fallen. By
replying that the oil may be cleansed and then sold, the muft’s
opimon was directly opposed to the text of Khalil which says, “The
sold item, [in order for the sale to be valid] must be pure, unlike
dung and {unlike] oil which has been polluted.”® An example of a
Jatwd whose rule is implicit in the language of the code is fztwd 32,
The question invelves a man whose garden adjoins the land of
anather. The owner of the garden wishes to plant grapes in the
harim® of his garden which lies in his neighbour’s property. By
replying that the neighbour can prevent the owner of the garden
from doing this, the mufii declares that while the garden’s farim
provides protection to the garden from any adverse action by the
neighbour, this does not mean that the owner of the garden can
mmtroduce positive changes to land which remains the property of his
neighbour That the karim provides only defensive rights is no more
than impiicit in Khalil’s discussion of this topic, however. An example
of a fatwd which is not covered by the code is fatwé 16 in which there
is a dispute between a government-owned bakery and a privately
owned one regarding the division of customers in a village. The
results are presented below in Table 2.

The next level of interpretation centered around identifying the
extent to which particular muyffis exercised discretion in their opinions,
and the extent to which they clung to the established doctrine of
their school. The rvesults are presented below in Table s,

.
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Table 1
i judicial quasi- non- total
Hame of ! _.m&&& judicial fatwais
Mubmmad b. ‘Abd al-Malik al-Mangirit Q 2 0 2
Abi al-Qasim Muhammad b. Sirdj* 25 79 45 145
Abii ‘Abd Allih Muhammad b. Muhammad
al-Saraqusti® 16 30 6 52
Abi Ishaq Ibrahim b. Fatih* 3 5 1 9
Abf ‘Abd Allih Mubammad
b. Yasuf al-Sanna® 0 4 0 4
Aba ‘Abd Allah Muhammed al-Tlaffar® 17 23 6 56
Abi ‘Abd Allih Muhammad b, ‘Al "Allig? 2 3 0 5
Abi Uthman Sa'd al-Albiri® 1 g 2 6
Abit Tshaq Ibrahim b. Misa al-Shatibi’ 4 12 25 41
‘Abd Allak b, Muhammad
b. Miisd al-‘Abdisi? I o 0 1
anonymous myfii al-hadra 2 o] I 3
Ahmad b. Qasim b. ‘Abd al-Rahman
al- Qabbab'! 0 o} 1 1
Total 70 53 102 325

Note: these numbers include fatwis whose subject matter is ritual law

1 d. 83471430, Muhammad b. Muhammad Makhlif, Shajarat al-nir al-zakiyya
{Beirut, 1930}, 248. o

¢ d. B48/1444. He served as chief justice (gadi al-jama‘a) of Granada and wrate
a commentary on Khalil, His student, al-Mawwiq, quotes m,.omﬂ H_us. m.:ac
extensively in his own commentary on Khalil Many of Tbn Sirdj’s opinions
were transmitted in the Mi'yar. o

3 d. 865/1460. Al-Mawwiq quoted sore of his opinions in his commentary on
Khalil. Ibid., p.26o. . . L .

4 d. 867/1462. Some of his opinions were transmitted in the Mi'yar Ibid, p.
260-1.

5 Abid ‘Abd Allih Muhammad b. Yusuf al-Sanna‘. He seems to have been of
" the same generation as Ibn Sira] although his death date is not known. Ahmad
Biba al-Tumbukti, Nayl al-Ibtihdj bi-tatriz al-dib3j A‘_”.w%.oru Gmov.“ 527
6 d. 8r1/1408. Some of his fatwis have been transmitted in the Mi'yar. Ihid.,

247

7 M m_.wm\ 1403. He was one of the leading scholars of Granada, ﬁmﬁmm mmj\m& as
qadi al-jami‘a. Te also wrote a commentary on Ton m.w-mwﬁ,cw Jami® al-
urimahat. Some of his fatwis have been preserved in the Mi'yar, and al-
Mawwiq quotes from him in his commeniary.

8 & 750/134g, al-Tumbuke, Nayl al-Ibtihaj, m;mm. o

g d. 790/1388. He is best-known for his work in zm_u:. al-figh, al-Muwifagat. He
also has many fatwds preserved in the Miyar Ibid., p.2gr.

10 d. 847/1443 or 850/1446. He was the mufli of Fez. Ibid., p.255

11 d. 77871376 or 779/1377. Ibid., p.e3s
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Table 2

Wc_.mm found Rules contrary Ruldes implicit Rules with no

in the to those in m the text in the
Mukhtasar the Mukhtasar Mukhtasar Mukhtasar
138 46 26 44
Table 3
ng‘n of w._..;mm Rules Rules Rules with Total
mufti in contrary to  implicit in no text
Mukhtagsar Mukhtasar Mukhtasar Mukhtasar

al-Mantiiri 2 0 o 0 2
Tbn Sirdj 59 28 9 14 1o
al-Saraqust 32 5 6 8 51
Ibn Fatih 5 0 2 1 8
al-Sanna’ o 2 o a 4
al-Haffar 22 4 9 ) 35
Ibn ‘Allaq 3 1 2 2 3
al-Albir 2 2 0 0 4
al-Shatibl ) 3 4 2 18
al-‘Abdisi 1 0 O i 2
Anonymous 2 0 0 0 2
Total 138 46 26 44 254

Contradicting the Rules of the School: Justifications
Used by the muftis

Of the mufiis mentioned 1 Table 3, only four have enough fafwds to
justify a closer look. The rules used by Ibn Sirdj, who has by far the
most fatwds in the collection, are in accord with the explicit wording
of the Mukhtasar approximately 54 per cent of the time, are in conflict
with the explicit wording of the Adukhtasar 25 per cent of the time,
are implied in the wording of the Adufhiaser 8 per cent of the Gme,
and are outside of the Mukhtasar’s scope 13 per cent of the time. Al-
Saraqusti’s opinions are in accord with the explicit rules of the
Mukhiasar approximately 68 per cent of the time, are i conflict with
the explicit wording of the Mukhiasar approximately 10 per cent of
the time, are implied approximately 12 per cent of the time, and are
outside of its scope approximately 16 per cent of the time. Al-Haffar’s

P
3
;
i
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percentages are almost equivalent to those of al-Saraqusti: 69 per
cent, 11 per cent, g per cent, and 17 per cent. Al-Shatibi’s opinicns
break down approximately into 50 per cent, 17 per cent, 22 pet cent,
and 11 per cent. The overall percentages for the rules analysed are
54 per cent, 8 per cent, 10 per cent and 18 per cent.

At first glance, the preliminary results suggest that legal in-
determinacy was a significant problem facing Granadian legal culture,
as the answers for only slightly over one half of the cases represented
could have been predicted from Khalil’s Mukhiasar. At the same time
a significant percentage of the answers given are not even covered by
the code. These facts require closer inspection, and it is w their
analysis that we turn presently.

We have seen that in the fatwds analysed, there were forty-three
instances where the mufti departed from the explicit rule given by the
code. Twelve of the instances in which the mufis coniradicted the
Mukhtasar occurred in the law of divorce and nine involved the ritual
slaughter of animals. In these two cases, ie., divorce and the slaughter
of animals, the local Maliki legal practice as recorded by the Hadiga
had departed from the established rule of the school as reported by
Khaiil. There is no doubt, moreover, that in both of these instances,
the muflis were aware that they were contradicting established
doctrine. Thus, Tbn Sirdj says in fatwa 101, in reply to a question
regarding a man who said to his wife that she was as unlawful to him
as the meat of the pig:

The scholars have held different opinions in ancient and contemporary
times regarding the one who says to his wife "You are forbidden to me’,
and Thr al-Arabl mentioned fifieen opinions {on the matter], of which five
are in the school. Malik and Ibr al-Qgsim said in the AMudawwana that
where the wile had been taken to her husband’s home, it is a three-fold
divarce, and his intention is of no effect. If she has not dwelled in her
husband’s home, then the husband’s intention is effective, whether one or
wore ... Ibn Khuwayz Mindad transmitied that Malik said it was one
[divorce] of separation for both the wife who has been taken to her
husband’s home and the one who has not, One of the masters, may God
have mercy on them, who had the authority to issue legal opinions in this
our town, used to rely on this transmiission and issue opinicns based upon
it. Moreover, he believed it to be in accord with the rule of the Mudawwana
which has been mentioned previousty because he (Malik) distinguished in
it (the Mudawwana) between the wife who had been taken o her hushand’s
home and the one who had not because it was their (the Medinese] practice
that separation did not cecur without a three-fold divorce if the wife had
been taken to her husband’s home. As for us, she is separated from her
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hushand after [only] one divorce. Thus, the wife of today who has been
taken to her husband’s home is the equivalent of the wife at that time (the
time of Malik) who had not been taken to her hushand’s home. Therefore,
the rule [governing them] Is one. Al-Lakhmi referred to this in one of his
discussions, and Tbn Rushd gave preponderance to the opinion accepting
the [word] of the one who claims that he did not intend by this statement
divorce, and declared it to be correct, There is a transmission to this effect
in the Utbiyya. Thus, a forfiori, he (the husband) should be believed when
he claims he intended other than a three-fold divorce. Therefore, whoever
uses this last opinion is secure, God willing™ ‘

Two things from Tbe Sirdj’s jfafwd especially deserve comment.
The first iz that despite the authoritative statement of the Mukhiasar,
we learn that the school actually has five opinions on this case. The
fact that the rule 1s itself controversial no doubt i3 important in
giving the mufil greater freedom in abandoning the established rule.
The second is that it is the change in social practice which necessit-
ated the change in the legal rule.® It is for this reason that Ibn Sirdj
quotes a Granadian predecessor to the effect that in reality the rule
has not changed; it is only the practice of the people which has
changed.

The claim of this unnamed jurist seems to be confirmed by the
practice of the other muffis in this collection: when faced with a
simifar question they all reply, contrary to Khalil, that this type of
statement has the effect of initiating one divorce of separation unless
the husband intends more than one divorce. Likewise, al-Mawwiq
mentions the same reasoning in his commentary on Khalil.” For this
reason, then, all divorce cases in the Hadiga (a total of twelve} which
are contrary to Khalil’s rule, are in fact instances of the local rule
mentioned by Ibn Siraj. For this reason they should not be considered
mstances of judicial discretion, or instances of ad foe rule making. If
we then included these cases under a more general category of rule
following, as opposed to our original category of following rules
found in the Mukhiasar, then the number of decisions governed by
previously existing rules would increase from 138 to 150, or from 54
per cent to 359 per cent.

As for the cases involving ritual slaughter, four nvolve what i3
called al-dhabitha al-mughalsama. The law requires a butcher, when
slaughtering an animal, to cut the throat so that it remains entirely
connected to the head of the slaughtered animal. When a part of the
throat remains attached to the body, the slaughtered animal 15 called
mughalsama. The standard doctrine of the MAliki school is that an

AL-HADIQA AL-MUSTAQILLA AL-NADRA 59

animal slaughtered in this manner is carrion (mapta), and therefore,
its meat cannot be used as food nor can the carcass be used for any
other purpose.”® Once again we are faced with a local change in the
rule recognised by the school. This case, however, is distinguished
from that above in that in this instance, the controversy cenlxes on
the rule itself; the practice of the people is not an issue. Because the
controversy is over which opinion is the correct rule, Ibn 3ird; does
not hesitae to justify his reply solely on the basis of his own reasoning,
His replies regarding the mughalsama, then, represent a more clear-cut
case of judicial rule making. Ihn Siraj says Sfaiwd B2

As for the ghalsama, there has been much controversy regarding it in the
school, and its prohibition has been attributed to Mailik. However, Ibn
Waddah rejected the accuracy of this transmission. Ibn Rushd reported
that the prevailing {opinion of the school] is that eazing from it is forbidden.
However, the correct position upon reflection is its permissibility.

The other cases involving ritual slaughter of animals are similar
to the mughalsama in that they represent a shift of doctrine based on
the mufti's own evaluation of the strength and weakness of the
different opinions. Thus, in faked 64 Ibn Siraj explicitly contradicts
the rule of the school that forbids eating from an animal which has
had only cne jugular vein cut, using the same reasoning quoted
above.®

Tbn Sirdj, based on the evidence of the Hadiga, is significantly
bolder in relying on his own personal reasoning than the other mufiis
represented in the coliection. Tor example, al-Saraqusti, in faiwa 86,
when asked the same question put to Ibn Sirdj in futwa 64, says that
if only one jugular vein is cut, then the animal cannot be eaten.®
Again, in fatwa 68, when asked about a cow which had escaped while
being slaughtered, he is content to remark that if it had been captured
shortly after its escape, and the slaughter had been completed
immediately, then the validity of eating from this cow is controversial
(ukilat bi-khilaf}, without expressly revealing his personal opinion. Ibn
Siraj, however, when asked about a similar case, allowed eating from
it unhesitatmgly.®

This manifests itself rather clearly in Ibn Siraj’s wilngness to
contradict the established doctrine of the school. While al-Haffar
and al-Saraqusti contradict established doctrine in enly about 10 per
cent of their replies, roughly a quarter of Ihn Siraj’s opinions conflict
with established Maliki doctrine. While al-Shatibl’s answers also
contain a significant number of opinions which contradict established
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doctrine, a little more than one in five, his sample size is not large
enough o justify any generalisations about his personality as a mufii.
That is not the case, however, with Tbn Sira], whose opinions are well
represented in the collection. Moreover, we find that he contradicted
doctrine not just in matters of divorce and the slaughter of animals:
he also offered opinions contradictory to the school’s prevailing
doctrine in partnership,* sale,* debts,* exchange of currency (sar, 8
marriage,® pledge (rahn),” and loan.*

In most of these cases, Thn Sirdj has elected 10 follow an already
existing opinion within the school, but one that is contrary to
establisned doctrine. At times he justifies his choice by simply saying
that this conirary opinion has a sound basis (hadha al-qawl lahu wagh),
as he does in fotwd 6 regarding the sale of impure oil. In fatwd 8,
which deals with the validity of a sale payable in installments where
the purchaser stipulated that the installments are maintained even
should he die before completion of payment,*? he points out that
since Malik's opinion was not based on a revelatory text, it is
permissible to contradict it. In fakwd 11, he chooses the rule which he
considers to be sounder in reason (al-sahth min jilat al-nazan). In fatwa
134, where a man married a woman before she completed the walting
period that follows fornication (istibra al-zind), he allows him to
remarry her after she completes the legally prescribed waiting period,
also because it is an opinion whose basis is sound {gawi lahu wah). In
t55, he based his fatwd allowing the mortgagee (muriahin) t0 stipulate
E.m_“ he has the right to sell the pawned item if the mortgagor (rdkin)
fails to pay the debt at the agreed-upon date hased upon a rule
identified by Ibn Rushd as controversial.®® In arguing in fafwd 274
that the unit of measurement to be used in the loan of fungible items
(gard) should be those used in sale, and not that which is used in
harter (mubidala), he resorts 10 analogy. It is not, however, a strict
Emﬁmdna of the extrapolation of a new rule, because in his fatwd he
simply uses the analogy to support his choice of a rTule against the
prevailing opinion.

In fatwd 3, however, we do have an instance of true extrapolation.
The question before Ibn Siraj was the legitimacy of a partership
between two men for the manufacture of cheese from milk. According
to the rule of the school, this was an invalid partnership because
Malik forbade partnerships whose capital was food.* What seemed
to concern Malik was the inevitabie uncertainty attendant to the
division of the manufactured product, since the output would differ
depending on the quality of the foodstuffs used as capital. Hence, it
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would be difficult, if ot impossible, to distribute the product
equitably among the partners.® This objection is also true in the case
of manufacturing cheese from milk: some milk will produce more
cheese than others, and division based on the priginal contribution
of milk would have to ignore this fact, with the subsequent cause of
harm to one of the partners.

Tbn Sirdj, however, finds a precedent in ihe school for allowing
this labour partnership. He notes that this case is the equivalent of
the controversy regarding the permigsibility of mixing olives and
sesame seeds at an oil press (ma’sara)- Having made a connection
based o the common. factor of the uncertainty in assigrning the
shares of the product, in this case the oil produced from the olives
and the sesame seeds, and in the case of the fatwd, the cheese from
the milk, he extrapolates that this agreement is most likely permissible
because of need. He adds, of course, that they must divide the
cheese in accord to the quantites of milk contributed Dy each.®®

Legal Controversy (khilaf) and the Administration of the
Law

While Ibn Sirdj's wide use of personal discretion is no doubt
important, his use of the expression “lam yu'tarad or Jam nateridhy’
Also deserves comment. It seems that the purpose of this £Xpression
is to put a limit on state intervention (hishd) into the acts of
individuals. When Tbn Sirdj says that selling impure oil after washing
it is lawful, he 1s merely selecting among the opinions of the school.
However, when he adds after that the statement fa-man galladahu lam
yu'tarad’, he is in all likelthood signalling that this case is outside the
domain of the market inspector {muhtasib). The same is true in faiwd
64, where the oport of the statement is that those supervising the
slaughter of animals shouid noet intervene in cases where the butcher
has cut only one of the jugular vems. Finally, in fatwa 134 the effect
of his statement ‘fa-man galladahu lam na‘tarighy’ is to proclaim that
such marriages wilt be outside the review powers of public authorities.

From these fatwas we can extrapolate that the iegal machinery of
the Nasrid state was concerned to maintain and enforce the legal
standards of the Milia school in regard at least o the purity of
foodstufls sold in the marlkets, the conditions for valid marriages, and
the slaughter of animals. A possible unforeseen consequence of the
positivisation of Maliki rules was that It increased the powers of the
muhiasth by creating rules in areas of the law which, even within the
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school itsell, were controversial. Tt i3 possible that Ibn Sird) wanted
to decrease the regulatory powers of the state by pointing out that
many of the rules in the school, although valid when applied within
the context of a dispute or in giving legal advice prior to an act,
were not valid grounds to justify the intervention of regulatory powers
prior to the occurrence of a legal dispute. This policy of limiting the
police powers of the state that we find in some of his fafeds seems
to be in line with what his student, al-Mawwiaq, attributes to his
teacher in his commentary on the Mukhtasar :

My master, [bn Siraj, may God have. mercy upon him, in regard to this

type of case [ie. controversial cases] would not issue opinions based on
them [rules contradictory to the established doctrine of the school] before
an aci, but he would not e critical of those acting in accord with them.
All that can be said is that the individual who does it [acts using a rule
contrary to the rule of the school] has abandoned the dictates of piety,
and wherever coniroversy is well known, there can be no intervention,
especially if there is a need justifying that action.?’

Thus, it seems that the proper interpretation of Ibn Sirdj’s fatwds
which are contrary to the doctrine of the school is not to take them
as representing a desire to change established doctrine. Rather, it was
in all probability an effort to restrict the use of controversial but
established rules to dispute situations, and to deny them the status of
absolute rules, violation of which could invite state intervention.

In contrast to Ibn Siraj, we find that al-Haffir and al-Saraqusti
do not use expressions like “lam yu'tarad in contexts where there are
competing positions within the school. Al-Shatibi, however, does make

a reference in one of his fafwas to the effect of legal indeterminacy
on the enforcement of such a rule:

The more appropriate course of action in every case for which the scholars
of the school have two opinions and the people have followed one of these
two, even though it (one of the two} may bhe considered weak upon
reflection, is that they should be left alone, and mreated as though they have
followed it from ancient times, and that their practice had been governed
by it. For, if they were forced to use the other rule, that would create
confusion in [the minds of] the populace, and would encourage lawsuits. ™

In this opinion al-Shatibl points to another difficulty involved in
the attempt to apply the rules of the school uniformly While it is
possible that a current generation of jurists are able to reach
agreement about what is the rule of the school regarding a particular
case, that agreement cannot erase a Awustery of disagreement and legal
indeterminacy. In these cases, al-Shatibl argues, strict legality must
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retreat in the face of material considerations, namely confusion af
the populace, and the risk of increased Jaw suits. This daffers from
the argument of Ibn Sirdj, who wished to use the history of
controversy only to limit the regulatory powers of the state. He
would still, however, rely on the established opinion of the schoo}
other contexts. Al-Shagibi insists that a local legal tradition must be
respected even if it is against the established doctrine of the school,
implying that the mufii should base his futwd, when faced with this
situation, upon the local rule, and not the rule of the school.

This does not mean that al-Shatibi is a legal pragmatist. Indeed,
the texts of his fatwas display the conservatism that is typical of all
legal writing. Thus, he is usually much more careful than Thn Siraj
in providing a reasoned argument justifying his diversion from the
estabtished doctrine of the school. A good example of this is fakwd
265. This is the same question — a partnership for the production of
cheese from milk — that was put to Ibn Sirdj.* In contrast to Thn
Siraj who answered in no mosre than two lines, ai-Shatibi takes
almost two pages of argumentation to justify his opinion. What is
most revealing about his personality as a jurist, however, is that
despite reaching his conclusion independendy of any texts in the
school, he refused to respond before coming across a text which he
could use as a precedent:

This [its permission] is what appeared to me without a text regarding this
particular case upon which I couid base it [my opinion]. For that reason 1
refrained from answering, although a rumber of people had asked me
about it. Then, I found in the ‘Utibyya a case vesembling it, and it is from
the transmission of Ibn al-Qasim from Malik. He [Ibn al-Qasimn] said: ‘I
asked Malik about oil presses, sesame oil and radish seed oil, this man
comes with arddib,® and that one with others, so that when they meet at
the press, they press [their seeds] together?” Malik said: “This is to be
avoided [or: this is detested] because some of it will produce more than
the other. However, if the people are in need of that action , I hope that
it is a trivial matter, because the people must have what improves their
condition. And the thing for which the people find no alternative or

" substitute, T hope that there is room for that, Cod willing, and I see no
problem in it Tbn al-Qfsim said: ‘Olives are like that above.” Thn Rushd
sald: ‘He deemed it to be a small matter because of the necessity involved,
for it is impossible to press a small amounc of sesame or radish seeds by
thermnselves. Likewise, he alse took account of the opinion of those scholars
who permit unequal exchange of these things.” ... All of this is some of
which points to the validity of what appeared to me in regard to milk, and
God knows hest.®!
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This opinion exhibits the traits of what Watson terms ‘law making

by mnterpreters’. Describing the structure of arguments made by legal
mterpretation, he says:

Only some kinds of argument are respectable, above all argument by
analogy from existing rules in a similar context, or from authority, such as
precedent in one's own system or an opinion expressed for another system
that is held in esteem. These arguments have in common that they are of
necessity backward looking. Even if the interpreter 1s in fact bringing about
a legal revolution he must justify it with such arguments. This can only
reinforce conservative tendencies, and it is notorious that the pace of reform
by interpretation Is slow.™

Thus, we find al-Shatibi using each of the three elements
mentioned by Watson: an analogy based on the mingling of orphans’
property with the property of their guardians in his own attempt to
reach a solution to the question, and then an analogy based on a
similar ruling attributed to Malik; for precedent, he quotes Ibn Rushd
as approving this ruling; as for an outside opinion, he quotes Ibn
Rushd 2s saying that Milik ruled in this manner out of his regard for
the opinion of other scholars who do not consider the unequal
exchange of oil llegal.

Al-Shatibi also declares explicitly his allegiance to the basic
principle which guided the creation of Khalil’s code - that in
controversial cases, the mashhdr opinion is the default rule of the
school.”® The Hadiga, in falwd 276, preserves an explicit declaration
of his fidelity to the rules of the school. Thus, when asked by a
petitioner to explain the Maliki methodological principle of taking
cognizance of a weak opinion {mwra'at gawl da'if], he takes it as a
pretext to scold his colleagues for not sticking to the doctrine of the
schoot closely enough, saying:

“Taking cognizance’ of other opinions, weak or otherwise, is the affair of
mutafuds in the law, for “Taking cognizance of the controversy’ means
nothing else than taking cognizance of the opponent’s evidence ... and
taking cognizance of the evidence or not doing se, O group of followers
(ma'shara al-mugalliding, is not our affair! Therefore, it suffices us to understand
the opinions of the scholars, and issue opinions based on the prevaling of
these {opinions]. And would that that be sufliclent that we may escape
with nothing for us and nothing against ust™

After looking at more detail into the fafiwds that contradict Khalil,
then, we discover that at the most these represent small divergences
in the interpretation of the legacy of the Maliki legal corpus, of
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which the Mukhfasar is just one element, albeit the most authoritative.”
These divergences from the doctrine of the Mukhtasar, MOTeover, are
not done out of an anti-codification stance; rather, they represent the
right of a mufii who is & mujtahid-fatwa 1o choose among the different
positions within the school. By itgelf, this does not represent a
challenge to the basic belief that permitted the Maliki school to
create positive rules in the first place: the mashhitr position of the
school must he followed in cases of controversy.

The Limits of Codification: Cases and Rules not
governed by Mukhtasar Khalil

We have identified four types of rules which lie outside of the scope
of the Mukktasar

1. Secondary rules associated with an existing rule in the code;

2. Rules dealing with the relationship of individuals to the govern-
ment and other social institutions;

3. Rules governing novel cases;

4. Civil cases governed by no explicit rules in the code.

Category 1

Fatwa 21 presents a typical example of a case which only partially
falls under the code. Ibn Sirdj is asked about the validity ol a gift
given by a father to his son on the occasion of the latter’s wedding,
The father, however, had the gift witnessed before the marriage
contract had been completed by a few days. The mufii replied that
the gift is valid, but becomes binding only if the son takes possession
while the father is alive and healthy. If not, then the gift must be
approved by the father’s heirs. Up to this point in his fatwa, Thn Siraj
is transmitting standard Maliki doctrine regarding the conditions by
which a gift becomes valid and binding. It is only the last part of the
answer which adds a new rule to the doctrine. Ibn Sirdj, after
explaining the law of gifts, then adds that had the father included the
gift to his son as a part of the son’s marriage contract, the gift would
have been binding not only against the father, but also aganst his
heirs had the father died before the son took possession of the gift:

The gift is valid and binds the father if the sen takes possession of it while
the father is alive and healthy. I’ the father had died before the son takes
possession of it, then the gift is not valid for the son without the permission
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of the heirs, because it preceded the marriage. [This is] in contrast to the
situation had it been in the marriage contract, in which case he would not
need [their permission].®

This last rule, while not mentioned in the Mukhtasar, does not
appear to be a result of the mufii’s personal discretion. In alf likelihood
it is a case of a rule created by the document writers (ah! al-watha'iy,
al-muwaththiqgin). At least two other fatwéds found in the collection
support this conclusion. Al-Shatibl notes in_fakwd 238 that 2 woman’s
wearing of clothes is sufficient to prove that the clothes are hers in
the context of a dispute with the husband’s heirs. In the next fatwa
al-Shitibi attributes this rule to ahl al-wath@’iq.”’ Likewise, in fatwd
155, when Ibn Sirdj was asked if the mortgagee (murtahin), based on
a stipulation in the contract, could sell the pawned item (rakn) without
the permission of either the mortgagor (vakin) or the approval of a
Judge, he replied that the mortgagee could do so only if the contract
contained a clause making him the mortgagor’s agent in life, and his
executor on death in regard to the sale of the pawned item:

If the mortgagor has made the mortgagee, in regard to the Huw,.sdum sale, his
agent during his [the mortgagor’s] life, and his executor after his death,
then he [the mortgagee} has the right to sell it. If he did not do this in the

mortgage contract, then he cannot sell it without consulting the mortgagar
or the judge.”

Ibn Salman, however, mentions this clause explicitly, attributing it
to ‘one of the document writers’, saying that ‘One of the document
writers said, Tt is not permissible for him to sell the pawned item
without consultation or the [intervention} of the government ... unless
he said in the document ‘He made him bis agent in his lifetime and
his executor after his death.”?

This circumstantial evidence gives us strong reason to suppose
that what was true in jfaaeds 145 and 238 is also true i the other
Jatwds which mention a secondary rule associated with 2 subject in
the Mukhtasar. For example, i fafiwg 164 the mufii mentions that a sale
by estimate of the quantity (bi~/-iaharri) is valid either if both the
purchaser and the seller are skilled in estimation, or they bring in a
professional estimator.® In all likelihood, the introduction of an
estimator was probably introduced in social practice and then given
legal recognition, first by those writing contracts, and then finally by
myfiis and judges. This allows us to see the relationship between the
legal genre of watha’ig aud the legal codes: while the latter provide
a broad framework for the exercise of legal rights, the former’s
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function is to provide formulae which remove doubt as o .@S
intention of the parties to the agreement as well as providing
procedural steps for the exercise of the rights recognised by the law !

Their relationship in this respect is dialectical, for zmno:mr. M.rn
exercise of legal powers, new rules are created o govern unanticip-
ated contexts created by the very use of these same legal powers.
This is implied in al-Mawwaq’s discussion of Khalil's rule regarding
the validity of the mortgagee’s sale of the pawned item.®* On the one
hand, Ibn ‘Arafa (d.680/1281) is quoted as saying that when the
morigagor gives the mortgagee the right to sell E.m pawned item
without stipulating that it be a good sale (sawab), this has the effect
of creating a relationship of agency (mahd tawkil). He adds that on
the other hand when the mortgagor stipulates this right on the
condition that he fails to pay the morigagee on the agreed-upon
date, this creates the possibility for a conflict regarding %m. fact of
payment or non-payment. This possibility of conflict requires the
intervention of a judge.

Tt is not difficult to imagine that the rule mentioned by the muyfii was
originally introduced by the document writers to remove the m.Bng,
ities involved n this type of sale. We can speculate regarding .%n
development of the rule. At first there is the recognition of .ﬁro right
of the mortgagee to sell the pawned good if the mortgagor m.m:m to pay
on the agreed-upon date. As a result of this latter condition, mort-
gagors begin to challenge the validicy of some sales on ﬁrw m.ao:s%
that they had made payment. Legal theory attempts to limit %ﬂa
disputes by requiring that the mortgagee can sell only after consulting
a judge who will make sure that the mortgagor mmmn@ o pay the
money at the due date. The mortgagees counter by requiring that the
mortgagors appoint them to be their agents in the sale of the pawned
good. This, which began in fact as nothing more than an attempt by
mortgagees to avoid the hurdle of judicial injervention, os&m. as &
general rule demanding from all mortgagees that if %9\. wish to
exercise the right to sell the pawned good in their possession, they
must stipulate this relationship of agency explicitly E the contract. If
they fail to do so, the sale cannot proceed without a judge’s approval,

Category 2

It is not surprising that rules regarding the relationship between the
individual and the state should not be cedified. These issues require
solutions based more or less entirely on substantive considerations
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rather than on formal legal ones. This is not to say that legal
knowledge is not important in the interpretation of these opinions;
rather, it is to point out that in these cases a much fuller knowledge
of the historical context of these questions is necessary for a
meaningful interpretation of the opinions to be given, In other words,
these folwds are of possibly more significance to the social historian
than the fareds discussed above.

An example of a dispute invelving an individual and a branch of
the state accurs in fatwd 16. The questioner narrates what amounts
to an economic dispute between a privately-owned bakery and a
publicly-owned bakery. We are told that there is a village which has
two bakeries (firnan), one controlled by a certain section of the town,
and the other controlled by a mosque (zhaduhumd G-l~janib wa ai-Gkhar
li-I-mayjid). According to the questioner, there was a customary
agreement between the two regarding which sections of the village
each would serve: fi-kulli furn fiha ma'lima min diyar al-garya. This did
not mean that occasionally individuals from one section of the village
did not use the facilities of the other section of the village. This,
however, was limited to particular individuals and happened by
chance: “ard parid lahu

The conflict began when a group of people who customarily took
their business to the bakery of the janib, took their business to the
endowed bakery controlled by the mosque (furn al-ahbas). Scmebaody
opposed this and said that this was not permissible. Furthermore, he
added that if the Imam took the flour generated by those who
transferred their business, his probity would be affected (akhdhuhu bi-
ahilika al-dagiq ... gadif fikd). The mufi rejected these charges and
said that this action was perfectly legal. That the mufli took the
wﬁwmnmmo:m of these charges seriously, however, is revealed in the
implied threat directed to those making the accusation:

There is no violation of the law here either on the part of the Imam or
any other person, and it is [enirely] legal. As for the one claiming that it
15 illegal, he is ignorant and making false claims about the law. He must
repent from what he says [and cease and desist]

Although the explicit issue in the question concerns the probity of
the local prayer leadey, it obviously alsc entails a conflict regarding
the distribution of local economic resources. Likewise, the legitimacy
of the established religious authority is at stake, and for that reason

it seems that Ibn Sirdj responded to the accusations against the
Imam sternly.
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In fatwi 193, there is another case illustrating a conflict between
an individual and an agent of the state. Al-Haffar was asked about
a sale in which the purchaser was to pay the vendor 100 dinars. On
his way to deliver the cash, the purchaser was stopped by a
government agent {mushrif), who forced him to pay a duty (thigaf) of
eleven dinars. The purchaser was seeking a rebate from the vendor
in compensation for the duty paid, while the vendor was seeking his
money in full. Al-Haffar replied that the purchaser must pay the
amount specified in the sale, and that the question of compensation
for the purchaser was to be referred to the ruler™

Category 3

At this peint in our analysis we shall direct our attention toward
solutions o novel cases. What, however, is the distinction between a
novel case and any other case not explicitly falling under the province
of the code? Often this is an ambiguous distinction. However, we
have chosen to make a distinction between the novel cases which
arise from the exercise of already existing rights, ¢.g., the secondary
rules mentioned above, and cases which are generizcally a new topic for
the law. Because of this distinction between a novel case and a case
not governed by an explicit rule, we have not found many instances
of novel cases in the Hadiga. The one we do have, however, is
extremely important as an example of how new social facts help to
create new legal rules.

As is well known, the production of silk was a pillar of the
economic success of the Nasrid regime in Granada.® What may not
be as well known is the extent to which this production depended
upon labour partnerships which were irregular according to standard
Miliki doctrine. According to the evidence of the Hadiga, the pre-
ferred mode of investment took the name of ‘efifa. This arrangement
entailed a partnership between the labourer and the owner of the
mulberry trees (#7#). Once the mulberry leaves had matured to the
point where they could be fed to silkworms, the owner of the tree
would hire the labourer to harvest the leaves and feed them to the
silkworms. The labourer would also contribute a portion of the
silkworms to the partaership. The owner of the mulberry trees and
the labourer would then divide the silk produced according to the
proportons agreed upon at the outset of the partnership.

The legality of this arrangement was at the very least questionable.
IF it was viewed as a contract of hire (§&ra), then it would be invalid
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due to the unknown nature of the labourer’s wage. It could only be
deemed a partnership, however, if it was made analogous to other
contracts such as sharecropping (muzdra'a). Yet, because this latter
contract is itself based on a special dispensation {(rukhsa) which
averrides the normal principles of the law, there was great reluctance
to admit the legality of an arrangement which widened the scope of
a dispensation.®™ Nevertheless, the five fafwds regarding the ‘alufz all
agree that this arrangement is legal, and therefore binding,

There are five fatwds in the collection whose subject is the
permissibility of the ‘alifa contract. These five fatwas, 127(g) and 136
42, were authored by three myfiis: al-Shatibi, al-Haffar, and Tbn
Surgj."” Al-Shatibi, although he recognised the tenuous nature of the
contract, suggests that an arrangement which is similar to ‘the practice
of the people’ is permissible because of its similarity to the muzaraa.®
Al-Haffar’s analysis did not differ too greatly from al-Shatibi’s except
that he made explicit the grounds on which the customary arrange-
ment was invalid as well as noting that most contracts, since they
folowed customary arrangements, were invalid.®

Ton Sirdj addressed this question in 127(g), 141, and 142. Of these
three fatwas, the first two are both lengthy discussions regarding the
validity of this contract. His discussion of the issues highlights the
problematic nature of the case — on the one hand the mufii has a
responsibility to be loyal to his legal tradition, while on the other
hand he cannot ignore economic realities. In the first of the two, he
1s asked about the legality of the “alifa as it has been practised by the
people (‘ald ma jarat biki ‘ddai al-nds).”® It 15 clear from his response
that he accepts the solutions of his predecessors, al-Shatibi and al-
Haffar, as representing the schools position on this matter. He is

more explicit in revealing, however, that this solution was contrary to
the practice of the people:”!

If a person can find someone who will agree with him to an acceptable
arrangement, e.g., that the labourer inspects the leaves, he buys half of
them from the their owoner with his labour... if he finds someone willing
to work [under these stipulations], then it is impermissible for him to act
in the manner of the custom of the people according to the opinicen of
Malik and the majerity of scholars. It is permissible, however, according to
the opinion of Ahmad b. Hanbal and some scholars of the pious ancestors,
by analogy to gwid (commenda) and musagar.”

Ibn Siradj 1s clearly concerned about the fact that a large number
of these partnerships fell cutside of the Mailki legal norm which was
to govern the case. His sclution, in effect, is to limit the scope of this

AL-HADIQA AL-MUSTAQILLA AL-NADRA 71

rule to people who are willing to follow it, and legitimise the “practice
of the people’ in all other cases. How does he do this? He provides
two arguments, the first is taken trom comparative jurisprudence (dm
al-khilaf). The effect of this argument is to show that although the
‘practice’ is contrary to Maliki doctrine, and indeed 18 conirary to
the doctrine of most of the scholars, it is, nevertheless, a valid
arrangement in the eyes of a small, but important, minority of
scholars. The second argument is taken from the principles of the
Maliki doctrine iwself, and has the effect of overturning the old
opinion and creating a new rule:

If the person cannot find someone who will work [under these] terms, and

[will accept] only the customary arrangements, and if not following that

lthe custom] leads to their {the trees] non-use, harm [to their owner], and

the waste of [his} property, then it becomes permissible according to Malik’s

statement allowing that thing which is needed by all.”

While he does not state expliciily what the custom of the people
is, when this issue is read in the light of al-Haffir’s fatwa mentioned
above, and al-Mawwiq's discussion of lease,”™ we can deduce that it
probably entailed hiring the labourer for a wage to be taken from the
output, i.e., the sitk. Moreover, Ibn Siraj’s last argument implies that
the owners of the trees are unable to find labourers willing to accept
the terms of the partnership as outlined by Maliki law.

To summarise, the eighth-ninth century Granadian legal establish-
ment was faced by the novel case of partnership in the manufacture
of silk. Investment in this type of partnership seems to bave become
so common that it required the creation of a specific rule governing
it. This seems to have begun with al-Shatibi, was developed slightly
by the time of al-Haffar, and had become systematic legal doctrine
by the time of Ibn Siraj. The rule that was developed by the school
to govern this case was based on a controversial mode of legal
reasoning, but this was justified because of economic necessity. The
extent to which this rule was followed by citizens of Granada,
however, is questionable, for the evidence of the Jetwds indicates that
they had their cwn customary arrangement. Because this practice
was recognised as being valid by at least some jurists in Islamic law,
however, the customary arrangement was granted limited recognition.

Category 4

Our last category is defined negatively — we have reserved it for cases
which we felt were neither secondary developments of already existing
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rules, nor were they novel cases. At the same time, however, they are
matters that must be considered civil, and therefore should have had
a place in the code, but for one reason or another, they were not.
Some of the cases, as we shall see, can be. extrapolated from other
sections of the code. Others, however, seem to be governed by well-
established rules, but these rules are not part of the Mukhtasar.

The first two cases, 16g and 171, involve the economic relations of
individuals in a family.™ They represent actual lawsuits in which the
children are suing the father for money owed to their deceased
mother. In both cases the father, over the duration of the marriage,
had exploited his wife's properties, apparently keeping the produce
for himself. We are told that the marriage in the first case had lasted
2 long time, and in the second it had endured thirty years. The
implicit claim of the father in both is that his wife had forgiven him
these debts, while the children deny this. What is bemg contested
then is the size of the estate. If the father wins his claim, the estate
is essentially limited to the real property of the deceased wife. If the
children win, the estate increases dramatically to include all the output
of these lands from the moment the husband began farming them to
the time of the mother’s demise. Al-Haffar, however, rejects the
claim of the children, saying:

If this marriage has endured for a long time, and the wife never claimed
from the husband what she was owed of the crops during her lifetime,
then her silence over such a lengthy time is cause for cancellation of her
right. Thus, her son has no claim on that [money].’

In a similar question before Ibn 8irdj, however, he gives the children
the right to sue their father for the rent owed to their mother with
the exception of that from the domicile. At the same time, however,
he gives the father the right to sue the estate for the unpaid wages
sternming from his management and farming of his deceased wife’s
agricultural lands.”

The issue in these two cases before the judge is simple: does a
wife’s non-collection of rent from her husband really amount to a
forgiveness of the assumed cbligation? Al-Haffir said yes, while Ihn
Sirdj said no. Unfortunately, the Mukhiasar does not address the length
of time necessary to pass before a debt is considered to be forgiven.
While it does give the amount of time necessary for possession (fiydza)
to become property (mik), and distinguishes between the possession
of a stranger {(g7mab?) and a relative (garih), it provides no rule for our
case. This does not mean that the mufiis quoted above were facing
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entirely unprecedented cases, for there are a number of opinions in
the school regarding length of time which must pass before a debt is
taken to be forgiven. What seems strange, however, is that Khalil
made no reference to this issue at all.”

One reason for Khalil’s silence could be the numerous opinions
expressed on this issue. In other words there was a fatlure to reach
enough of a consensus that would allow for a rule to emerge. Thus,
this issue was left to discretion, as we see in faiwd 298, where al-
Haffir was asked about a Jew who was owed some money by a
Muslim from a transaction dating back eleven years. Despite the fact
that the Jew had documents supporting his claim, al-Haffar ruled
that the Muslim was to be believed with his oath in his claim that the
Jew had forgiven the debt based simply on the length of time between
the debt and the claim.”

Our next cluster of questions deals with water law, questions 188—
90,* a topic of obvious importance for an economy such as Granada’s
which depended heavily upon irrigated agriculture. Despite this,
however, there is no chapter on this topic in the code. This does not
mean that it is unregulated and left to the pure discretion of the
mufti, however. In the three answers of Ibn Siraj, we see that water
law was governed by two basic principles: irrigation water is not
subject to ownership, and its use is governed by the principle of pricr
usage. This meant that if anyone chose not to use his share of
irrigation water for a given growing season, he could not sell” 1t to
a neighbour. At the same time, however, those who Invested in
establishing the irrigation network had the exclusive right of deter-
mining the shares each person would take from that water. Therefore,
if a village built a water wheel (sdgiya), they establish prior usage
rights to that water, even if they are further away from the stream
than another village® Once they have satisfied their need for water,
however, they cannot prevent others from ausing the remainder. Other
than these two principles, then, the details of the law are left to the
people themselves to work out. It is possible that this was not included
in the Mukhiasar, then, because it is essentially a matter of customary
law.

General Rules and Particular Rulings in the Mukhtasar
Khalil

The only category which we have not discussed at length is that
category representing the opinions which ave explicitly included in
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the code. Perhaps this category deserves at least passing comment. Tt
has been asserted that Islamic law, because of its casuistic method,
is very ‘concrete,’ meaning that it provides very specific rules for
specific acts. The price of this, however, was that it failed, or more
charitably, was not interested in developing abstract rules of general
applicability.® If one looks at the code of Khalil, however, one realises
that the two types of tules, the very specific and the very general,
exist side by side. It would be very surprising indeed if’ one were to
find a code that could be described as ‘concrete.” Such a code would
be obsolete upon its very completion. The very fact that Mukhtasar
Khalil survived hundreds of years in locations as different as
Andalusia, sub-Saharan Africa and Egypt, indicates that it must have
had sufficient generality to allow it to withstand changes in both time
and place.

Indeed, one cannot accurately describe the ‘concrete’ rules in
Khalil as actually being rules: instead, Khalil may cite concrete
examples as instances of a general rule, especially if that example’s
inclusion within the general rule has been controversial, or if that
case is likely to recur in front of a judge or mufil. A clear example
of this is in the chapter of sale, where Khalil says: “The sold item,
[in order for the sale to be valid] must be pure, unlike dung and
[unlike] oil which has been polluted.’® As a matter of fact, this
question came up several times in the course of the fatwds is it
permissible, and if so, under what conditions, to seli oil which has
been polluted by the body of a dead mouse?

Another example should make this point clear. In the chapter on
hire {(idra), for example, Khalil mentions explicitly that hiring a
labourer to harvest olives for a percentage of what he picks, if the
labourer is obligated to work for a certain time, is nvalid. Thus, n
Jfatwi 257 the mufi is presented with a case which 1s almost the exact
equivalent of the example cited by Khalil to illustrate his rule that
any hire contract is invalidated if a ju"® contract is appended to it.
Khalil states the rule, as i3 his custom, very succinetly, saying ‘It [the
hire] becomes invalid if like its inclusion of a jw'l™ Upon
mentioning that a ju'l, i Included along with the hire contract, will
invalidate it, he mentions several examples of hire contracts which
were legally invalid because they also contained within it a ju'l Of
these examples provided by Khalil, the fifth, which is a hire-contract
whose ‘[wage is] what falls or is pressed from the harvest of an olive
[tree],” is found m the collection of fatwas.®

A more accurate description of the language of the code, then,

W
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would be that it contains gemeral rules illustrated by examples of
particular rulings derived from those general rules.

Conclasion -

Are we justified in making any general comments about the nature
of Granadian legal culture based on our one collection of faiwas? To
generalise based on this lmited number of mufiis and fatwas would
obviously be dangerous, especially given the fact that there are
countless untapped fatwds whick could be used to answer the same
types of questions asked in this study. It goes without saying that the
results for eighth—ninth/fourteenth—fifteenth century Granada cannot
be, even if they were accepted with certainty, taken to be represent-
ative of Islamic legal culture as a whole, or even for that matter,
Maliki legal culture. In order to make these kinds of generabsations
many more micro-studies similar to that presented in this study must
be conducted. Ounly then will we have a solid empirical basis upon
which we may make reliable statements regarding theory and practice
as it affected the application of Islamic law.

Despite this caveat, however, we would like to offer some observa-
tions about the muffis represented In our text, al-f{adiga. The first i3
that they are conscious of the fact that they, despite being at the apex
of their legal hierarchy, are still no more than interpreters of their
legal tradition. On the one hand, this restricts the type of arguments
they can deploy, for although they are not required to accept standard
Maliki docirine in every case, they are bound to take it seriously and
argue why the opinion they support is superior. The fatwas of the
collection reflect this face raiher obviously in their length: almost
inevitably, the longer a fafwd, the more likely it is to be either a
departure from received doctrine, or an astempt to provide a new
rule. The converse is also true: the shorter an opinion is, the more
likely it is simply a recapitulation of standard doctrine. As a general
rule a mufli only mentions a source when he is departing from the
accepted rule in some way and is completely silent on the source of
a rule when it is the standard doctrine of the school. Based on the
conventions of these fafwds, then, there are no grounds for believing
that the brevity of fatwds, and their lack of detailed justification, was
a device used strategically by the jurists to change legal doctrine, as
Lad been suggested by some writers on Islamic law.

Being a member of a madhhab was not just restricting, however. [t
also gave the jurist greater freedom in other respects because he was
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freed from the need to justify every step in his argument according
to the requirements of usif al-igh. Instead, he could extrapolate rules
directly from the rules developed by the school itself, a privilege none
of the great founders of Istamic law enjoyed. To sum up, then,
following a madhhab, at least at its upper echelons, did not mean that
one accepted a mere body of rules; instead, it contained withia it as
well 2 series of concepts and principles that allowed for the revision
of old doctrine as well as the creation of new. We saw this process
at work in the course of a number of fatwds within the collection. In
some ways, then, the presence of a madhhab acted more as a catalyst
of legal change than as 2 hindrance to it.

Another important issue is the question of whether or not the
jurists were faithful to a vision of law as being a means to a social
Utopia, or as a means to best bring about justice in this world. If all
we had to judge by was al-Hadiga, we would have to settle decisively
for the latter. Roughly two-thirds of the fatwas in this collection were
either judicial or quasi-judicial. While it is possible that some of
these questions were hypothetical, meaning that the question was not
occasioned by a dispute, this does not mean the subject of the
question was an implausible event. The stereotype that Muslim junsts,
out of their lack of connection to the ‘fallen world’, amused
themselves solving cases that never occwrred is not supported by the
opinions in this collection.

This brings us to the question of using fafwds as a source of social
history. After this study, we have complete confidence that the vast
majority of cases discussed were instanced by real individuals in necd
of legal advice to further their own private interests. Furthermore, it
is relatively easy to distinguish what is an academic question from a
question arising from a legal dispute. This does not necessarily mean
that they can be used to reconstruct the social history of Granada for
the period mentioned. This is due to the fact that these are essentially
legal documents, very abstract and apersonal, with only rare
references Lo actual quantities of money involved in financial disputes.
This is 2 result of the fact that muflis only had jurisdiction over law
and not fact, and therefore, these quantitative figures were of little
use to them. As a result, then, we are given much qualitative
information about Granadian social life. For example, we know that
children sued their father for debis owed to their deceased mother,
or at least tried to, which indicates that at least some women owned
significant amounts of agricultural land. We also know that the state
tried to protect its share in estates when an individual died without
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heirs, but we have no idea how often such an event occurred.?
Beyond that, however, we cannot say much.

Perhaps the most important conclusion we can make about
Granadian society based on these fatwds is that it had a sophisticated
legal culture which took its obligation of administering the law
seriously. That it suffered from a measure of legal indeterminacy
should not cause us to doubt their commitment to an ideal of rule
of law, In any case it is doubtful that the law as administered in
Granada was any more indeterminate than the laws of any other
advanced legal system. Nevertheless, it would be interesting to do a
comparative study of Granadian legal decisions with decisions from
the law courts of Castille and Aragon so that we could have a better
empirical basis for judging the degree of legal indeterminacy in both
societies. At the same time it is imperative to continue studies of
other Muslim cities in different times and places using the method-
ology suggested here so that we can enrich our understanding of
Muslim legal history as practised by its representatives.
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1 Bryan S, Turner, Weber and Islam (London, 1974), 1t. Orientalists
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AL-HADTIQA AL-MUSTAQILLA AL-NADRA 7G

(al-Rabat, 1407/1987), 135; and Mugtafd Ahmad al-Zarad, al-Figh al-islimi fi
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n.ck.), 122-3.

11 Schacht, Infroduction, p. 204.
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18 al-Wansharisi, Ahmad b. Yahva, al-Miyar al-mu'rib wa-alyim al-mughrib
“an fatdwd chl ifigiyvah wa-l-andafus wa-l-maghrh (13 vols, Rabat, 1981-8g}.

;g There is ne methodological reason, however, that would prevent
someone from subjecting the fufwis dealing with ritual law to the same type of
analysis.

20 According to al-Ilajawi, the Mukhtasar Khafil was introduced into the
Maghrib in the year 805/1402. Muhammad b. al-Hasan al-Hajawi, al-Fikr al-
sGmi fi {@rikh ai-figh al-islimi (4 vols, Rabat, 1340; completed at Ids, 1345}, vol.
4, 75. We also have one explicit reference to the Mukhtasar, in faiwd 88, which
refers to the powers of the unrestricted agent {al-wakil al-mufaurvad), 122,

21 oa.

22 al-Qardfi mentions the dual nature of slaughter. See Shihdb al-Din
Ahmad b 1drls al-Qarall, al-Umnippa fi idrik ab-niypa (Beirut, 1404/1084), 9.
According to Malikis, an animal which is not slaughtered according to the
standards of Islamic law is considered carrion (mayta). Under Maliki figh,
mereover, it is not only illegal to eat from & cow which had been incorrectly
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slaughtered, it would also be iliegal to use its hide or to sefl it.

29 An example of what we have chosen to call quasi-judicial is faimg 20,
41 In this case, a farmer came to an agreement with a shepherd regarding
compensation for crops of the farmer damaged by the shepherd’s flocks. This
agreerment stipulated certain conditions that the myli found to be lnvalid. Itis
quite likely that after having reached the agreement with the farmer, the
shepherd learned that the agreement was illegal and could therefore be
challenged. This fatma was solicited in all likelibood, then, in the context of
either the shepherd’s attempt to gain more favourable terms from the farmer,
or in a law-suit to have the agreement voided. It could have been asked either
by the shepherd himself or by the judge hearing the case. Because of this
ambiguity regarding the questioner and the context of the question, however,
we were content to call it quasi-judicial. We have 2lso chosen to classify many
questions as quasi-judicial even if there is no suggestion of a dispute. Thus, if
there is a question regarding the legally valid way to measure grain for sale,
we have chosen to believe that the question was not asked by a disinterested
secker of knowledge. In all likelihood the question was asked so that the
questioner could know the probable legal consequences of a certain act under
contemplation. In fact, providing high-quality legal advice to lay persons as a
guide to help them achieve their geals is an important function of any legal
system. For that reason, many of the questions which seem to be ‘hypothetical’
have been classified by us as quasi-judicial simply on the basis of the question’s
subject: if it iovolves a potential legal right protected by a court, then it is
quasi-judicial.

24 We are using the term ‘rule’ instead of ‘faiwd’ because a single fatwa
may turn on the application of severa! rules. Therefore, a_fatwd may be made
up of more than one rule, some of which may be taken from the text of the
Mukhtasar, while others may only be implicit or non-existent in the text. It is
alse for this reasen that the number of the rules analysed is not the same as
the number of judicial and quasi-judicial fafeas.

25 wa shart al-ma'qid ‘alayhi tohdra 1a ka-zabl wa zayt mutanagys, al-Hattab,
Mawiakib, vol. 4, pp. 258—9.

26 The harim of a plant is that area around a plant necessary for its well
being. In Maliki doctrine it is illegal for a third party to introduce anything
which would harm the plant within the area of its harim.

o7 (Qad ikhitolafa al-ulemd qadiman wa hadithan fi man yagii H-zowjaufa ‘ant
“alayya havam’ ‘0l agwal kathira dhakara ibn al-arabi minkd khamsala “asharata qawlan
vatahassal minhd fi al-madhhab khamsata agqwal fa-gdla makik wa ibn al-qasim fial-
mudawwana hiya thaldth fi al-madkhil bika wae (@ yunawwd wa fi ghayr al-madkhal
bikd lahu niyyatuhu min wikids aw ghayrihd ... wa rawi ibn khuwayz minddd ‘an
malik annahd wakide b&'ina fi al-modkhiil bihd wa ghayrikd wa kina ba'd al-ashydkh
rakimabum allch mimman lahy al-fatwd fi-balading hadhd ya'tamid hidhifn al-riwdya
wa yufil bihd wa yard anna dhalika jarin ‘ald madhhab ol-mudamneana al-mutagaddim
dhikruhu H-annahu innamé farraga fihi bayna al-madkhiil bihd wa ghayriha b-anna al-
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baynina lam takun ‘indahum illa bi-i-tholath fi al-madkhil biha amma “ndand fa-innahd
tabiny bi-al-wilida fa-l-madkhil bihd al-yewm nagir ghayr al-madkhial biha wh dhdka
Ja-hukubhumi wahid wa gad ashira 7 hadha al-lakhmi fi ba'd abhathiki wa gad rejaha
ihn rushd al-gawl bi-tasdig man yazam annahu lam yurid bi-l-hardm el-taliq wa
sabhahatu wa j7at biki riwiya fi al-utibyya wa min bib aid tasdiqubn 1Whi zaama
annahy ardde ghayr al-thalath fa-man akhadha h-hadhé al-gawd al-akhir fa-huwe
mukkallas in shi allah, 14r. The established rule of the school according to
Khalll is that any apparent figure of speech (kindya zakirg) used for divorce
produces a three-fold divorce in the case of a wife who has been taken to her
husband’s home. The expression ‘anti ‘alayya haram’, qualifies as a kindya ziifira,
al-Hattab, Mawakib, vol. 4, p. 54-

28 Thus, al-Qarafi says, “The ruling of everything in the law that is subject
to customs changes when the custom changes according to that required by
the new custom. This is not new yithad on the part of the mugallidin, so they
do not have to meet the requirements of g##hdd {to make this kind of change].
Indeed, this is a rule which has resulted from the muiafnds’ reasoning and to
which they all agreed.’ Shihab al-Din Ahmad b. Idris al-Qarafl, Kitab al-ihkim
St tamyiz al-fatdwa ‘an al-akkam wa tesarrufat al-gadi wa al-imam (Aleppo, 1387/
1967), 231-2.

29 Muhammad b, Yisuf al-‘Abdarl al-Mawwiagq, al-Td wa al-ikisl on the
margin of Mawahib al-jalil (6 vols, Beirut, 1412/1992), vol. 4, 54. If we take the
staternent of Ion Sirdj in conjunction with Mawwig’s quotation of al-Mutayti
{d. 478/1085), then the rule in Andalus changed some time between the time
of the latter and a generation prior to Ibn Sirdj.

50 See ‘Abd al-Baqi al-Zurqani, Sharh al-zurgini ‘ald khalil (4 vols, Beirut,
n.d.), vol. g, 2-q.

31 ammi al-ghalsama [fa-gad) kathwra fihd al-khilaf fi al-madhhab wa nuwiva “an
miltk man' aklihd wa ankara tbn waddah sihhat hidhibi al-riwiye wa rawd ihn rushd
anna al-mashiidr mar’ eklihd wa al-salih min jikat al-nazar Jawdzuhu, 0a. Al-Mawwiq
atiributes to Ibn ‘Arafs the claim that for one hundred years in Tinis the
opinion given by the legal establishment had been its permissibility. Likewise,
al-Mawwzq claims this as the position of his teachers. Al-Mawwaq, a-Ta,
vol. 3, p. 207.

32 “The rule of Malik’s school and his colleagues is that it is not eaten, but
permission to eat it is ateributed to Malik, and it is the cpinion of the majority
of the scholars outside of the school. Therefore, whoever acis upon this opinion
will not be opposed, because it is correct from the point of view of study and
reflection (inna al-mashhir min madhhab malik wa aphabifi annahy iz yuwkal wa yurwd
‘an malik jawiz aklihe wa fiwa gawl jumbir al-ulamd khary al -madhhab fa-man akhadha
bi-hadhd al-qatol lam yu'tarad li-annaku safih min jikat al-bahih wa-l-nazar). iot.

39 “The slaughtered animal, if one of its jugular veins bas had nothing cut
from it, then it [the animal] is not eaten (inna al-dhabiha in bagipa wadi min
wadjapha lam yuqgta minhu shay lom t'kal). 12a.

34 al-Saraqusti said, ‘If the cow is caught nearby, and the slaughter 1s
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completed after having cut from the organs [required] for itz {valid] slaughter
at the time of the first [attermnpt] at slaughter that withour which it could not
continue living, then eating from it is controversial (i udrikat al-bagaraln bi-i-
qurb fa-ulimmat dhakdtuhd we kana gad quita min a'dd dhokanha fi-l-dhablh al-awwal
ma {a taish ma'ahu whilat bi-khdldy, 10a. Compare his statement to Ibn Sirdj’s
JSfatwa 197 ‘He was asked, may God have merey upon him, zbout a man who
was compelled to raise his hand [i.e. by implication his knife as well] while
slaughtering [an animal], after he had cut one of its jugular veins, after which
he returned his hand immediately and finished it. He answered ‘It is
controversial, but the correct opinion is the permissibility of eating from it,
(sw'ilo rafimahu allahe fiman irtafa'a yaduhu “an al-dhebh maghlitlaban “alayhi wa qad
qafa‘a ba'd al-awddy thumma a'dda yadohu fi al-fowr fa-aghazehi fo-ayiiha ukhiulifa fifd
wa-i-sahih jawdz aklihd).’ 27a.

35 Fatwd 3, 1

36 Fatwi 6, 1a.

37 Fatwd 8, 2r.

38 Fatwa 11, 2a.

39 Fatwd 134, 201

40 Fatwa 155, 231

41 Fatwid 274, 4%a.

42 The established rule of the school is that all debts mature upon the
death of the debtor. Thus, if an obligation is due at the first of the year, but
the debtor dies prior to that date, death cancels the date at which the debt
was to mature, and the obligation matures immediately, Ahimad b. Muhammad
b. Ahmad al-Dardiy, al-Sharh al-saghir, ed. Mustafa Kamal Wasfi (4 <om,m“ Cairo
1986), vol. 3, 33. , u

43 al-Mawwagq, al-7aj, vol. 5, p. 22. The fact that Thn Sirdj did not seek to
justify this latter opinion suggests, however, that this rule had become accepted
by his legal culture.

44 Ibid. vol. 5, pp. 125-6.

45 This in turn would lead to the forbidden transaction of ribd fadl —
exchange of an unequal amount of one type of food. A

46 amma al-masale al-ala (al-shavika i khraj algubn min al-leban} fa-tajn “ala
al-khilaf fi khalt algulpelan wa-l-zaytin fi al-ma'sara wa afladhi yotarapah wa allihu
al-muwaffiy jawdzuhd G-i-hija lakin bi-shart an yukdle al-laban inda al-khalt wa yugsama
al-jubn “ala hasabihi, 1r. , .

47 wa kana sidi hn sirgj rahimahu ollahu fima heva jann ‘ala kadha la yufl bi-
Sitife ibtid@an wa (3 yushannt’ “ald muriakibibs qusara amr murtakibihi annaku Gk (-
lwarg’ wa mi al-kildf fikd shahir 12 Jiska fiki wa lsiypama in dd'at li-dhabika hija.
al-Mawwidq, al-7d, vol. 5, p. 390. ,

48 al-awld ‘ind: fi kull nazila yakin fikd l-ulamd' al-madhhab qawidn fo-" amila al-
nis frhi ‘ald muwdfagat akadihimd wa n king marizhan fi-l-nazar an (@ yu'rada lakum
wa an yufraw “ald annahum galledithu fi-l-zomdn al-awwal wa jard bitd al-amal fo-
innahum n humaly ‘alz ghayr dhalike kana fi dhdltka tasheoish B-I-dmma wa faih G-
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abwab al-Fhisdm, 34a.

45 See above note 15.

50 A quantity used to measure grain and other foodstuff.

51 hddha fawdzuiw) md zahora B fihd min ghayr nass fi khustts al-mas'ala astanid
dlayhn wa li-dhalika tawaggafu ‘an aljawab fihd wa qad sa'elond “anfu Jumla min al-
nds thumma wajadiy fi al-uibiyye masala tushhihuhi wa hiva min somd’ ibn al-gdsim
min mabk gile fikd: ‘wa sa'elin malkan ‘an ma'dsr al-zayt zayt al-uliuldn we alfyl
yati hadhi bi-arddib wa hidha brukhrd hatid yajaimi' fTha faya'sirin jami'an?® qdla
(milik): innamd yukrah hidha b-anna ba'daku yukhrij akthara min ba'd fa-idhd ihida
al-nds ild dhatika fa-arjd an yakiing khafifan h-anna elnds i budda lahum mimma
yuslihubum wa-l-shay alladit 1 yajidin “anhu buddan wa 1@ ghinan fa-arji an yaking
lahum fi dhalika sa'a in sha' allah wa la ard biks bsan.’ qile (ibn al-gisim) ‘wa-l-
zaytan mithin dhalika.’ gala ibn rushd: Fhaffafehu li-l-darara ia dhaitka wlh Id pata’atla
‘a5t al-yasir min al-fuljulan wa al-fil ‘ald fadathi murdatar li-gazel man yujiz al-taffdul
i dhalika min ahd al-ilm. .. fa-hadhd fliuhy mimma yadull ‘aid shhal ma@ gahara B
Ji-l-laban wa allzh a'lam, 4o2.

52 Alan Watson, The Nature of Law (Edinburgh, 1977}, 95

53 “Judicial practice, in controversial cases, should be governed by the
prevailing opinion’ {(al-amal innama yakun i al-mas@i] al-kulafiype 'ald md fva
al-mashhir), 41t

5q murddl al-aqual al-daifa aw ghaynhd sha’n al-mugtahidin min al-fugaha’ idh
At al-khilaf innama@ mandhd wurd'dt dakl al-mukhdtf ... wa murd @t al-dall aw
‘adam murd@dtiki laysa ilaynd ma‘share al-mugallidin fa-hasbund fahmu aquwil al-ulama’
wa al-fatwa bi-l-mashhir minhd wa laylani rangic ma dhaliha ra'san [ land wa l2
‘alaynd, 45T

55 At least one contradiction of the code, however, appears more in the

nature of a mistake than a conflict of interpretation. fbn Sirdj is asked in
fafwd 154 what & wife whose husband dies before taking her to the marital
home deserves. He replies she gets half’ of her advance dowry and half of her
delayed dowry, 23r. According to Khalil, however, she should get the entire
dowry. See al-Mawwiq, al-7d), vol. 3, pp. 506~7. Hattdb attributes to Malik
another opinion, but it says she merely gets her share in the inheritance, and
gets nothing from the dowry. Sec al-Hatiab, Mawdhib, vol. 3, p. 107. One must
conclude that the opinion is either an error on the mufii’s part, or on the part
of the copyist.

56 al-nibla sahifa lazime fi-l-ab in hana hazehi al-ibn fi sihhat walidifd wa hayanki
wa in kana al-ab gad mla qabla an yalizehd fo-Ia tasibh laku 11z bi-tastim al-waratha
li-annahi tagaddamat al-nikdh bi-Klaf ma huwa fi ‘aqd al-mikah fa-la yafaqi, 4r.

57 al-Shapbi says: If one wers to argue that the document writers have
said in regard to the clothes which the husband dresses his wife, who then
wears it and uses it for a vear or less, that she has [by this use] become is
owner, so he cannot ask her to return 1 .. (fa-in thiaga muhtal] bi-anna ahl ol
wathd’iq gald fi al-thawh yaksithu al-rapd zawjahu Sa-tabbasuhy wa tamiakinufu Gman
aw aqalls annahd qad malakathu fo-la yargi’ bibi ‘alayha ), 341
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58 inna al-markin ‘indafu i ja'ala lahu al-rikin annahu agamatu fi baythi magim
al-wakil al-mufownved ilayhi fi al-hayat wa ol-was? ba'da al-mamdat kina lahy bayuhu
wa in lam yajal laku hidhd fi ‘agd al-rahn fa-17 yabiuhu {la bi-mushdmarat al-rZhin
aw al-qadi, 29r.

59 gdla ba'd al-muwathtfigin: i yajuz lahu bay' al-rehn wa in ju'ila lahu dhalika
dina mushdware wa i suitdn ... W@ an yagila fi al-wathiqa “agamahu magam al-
wakil al-mufarowad dayhi fi al-hayati wa al-wasi ba'da al-mamar’, Abt Muhammad
‘Abd Allah b. ‘Abd Allah b. Salmiun al-Kinani, al-Tgd al-munazzam G-{-hukkim
{2 vols, Beirut, n.d.), vol. 2, 225.

60 ‘It is permussible ... by estimate if the buyer and seller are knowledgeable
in estimation or they bring a knowledgeable estimator whose word they accept’
bajiiz iaharriyan idhi kana al-bd'T wa al-mushiarl “drifayn bi-l-taharri ew qaddama
N.m@w: yarkingn fi-gawlifs), 29a. Khalil says that the validity of this sale (bay* al-

Juzdf} is conditional on the estimation of the parties to the sale, without
mentioning the possibility of using a professional estimator. See al-Mawwia,
al-Taj, vol. 4, pp. 285—7.

61 Wael Hallag, ‘Model Shurii; Works and the Dialectic of Doctrine and
Practice’, Islamic Law and Society, 2 | 2 (1995}, 1—26.

62 al-Mawwiq, al-Td, vol. 5, p. 21.

63 layse ald al-imdm jundf fi dhdlika wa I “ald ghavrili wa huwa halil wa man
wda'a talrimahu fo-foowa jakil mutegawwr! ‘el al-shar' yapib ‘alaphi al-tawba min
kaldmah, gr.

64 ‘He delivers the price of the properties in its entirety to the heirs, just
as it was testified o [in the document of sale]. The problem of the duty is
referred to the ruler, may God give him victery. His opinicn on this question
is final’ (thaman al-amldhk yw'addibi bisjumiatin l-i-waratha hasbumd wagd'a “alayhi
al-ishhid bihi wa gadiyyat al-thigaf eyl fitd li-l-mawld nasaraku alldhy yantohi fild
li-md _yomur biki fi al-qadiyya), 27a.

65 L. R Harvey, Islamic Spain 12501500 (Chicago, 1990), 13; Levi Provengal,
‘al-Andalus’, Els.

66 For example, in his discussion of commendsz, al-Dardir notes that
‘Commenda 1s 2 special dispensation, so it (i.e., its stipulations) is limited to that
which has been transmitted, As for {arrangements] other than these [that have
been transmitted], they continue to be governed by the original rule prohibiting
it’, al-Dardiv, al-Sharf, vol. 3, p. 684.

. 67 Ibn 3irdj has three, 127(g), 1ar, 141, 211 2nd 142, 2ra. Al-Shatibi’s falwa
is 140, 20a, and al-Haffar’s is 13g, 20a.

68 ‘It appears that raising silkworms is not permissible in principle if it is
a hire contract whose wage comes from that which is being produced. However,
raising [them] does become valid under [other] arrangements, two of which
Agbagh b, Muhammad (d. 300/912) mentioned... . Another resembles that
which is the practice of the people. That is when the owner of the mulberry
tree contributes a part of the silkworms, for exampie, one half, and the labourer
the other half. The owner of the tree hires the labourer after he (the labourer)
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views and inspects them for hail of his (the owner’s) [mulberry] leaves to
gather the leaves, feed the sillkworms, and prepare the tocls nesded until the
work ends and they divide the silk according to the proportion [of ownership]
of the silkworms, if the value of the labour approximately equals the value of
half the [mulberry] leaves. This arrangement appears to be permissibie, and
it bears a resermablance to sharecropping (yaghar anna tarbiyat ditd al-harir 1 tajuz
aslan “alé an takima al-tiara mimmd yakhry winku lakin igiz al-tarbiya ‘ol awjuh
dhakara minkd asbagh ibn mubammad wahayn ... . wa minhd wajh shibh ma yof aluku
al-nds wa dhibika an yukhrija sakib al-tit juzon min al-zirt'a ka-l-nisf mathalan wao
al-Gmil al-nisf al-Gkhar wa yastafira safib al-tit al-@mil bi-nigf waraqiht ba'da nagarifi
wa taglibihi ‘6l jam' al-warag wa algiyim ‘old ‘off al-did wa Tdid al-alat allat
yultaf ilayhd hattd yantakiya al-amal wa yaglasimin lawg al-harir ‘ald nishat al-zirri'a
idhé tasawat gimat nisf al-warag aw fagirabal fa-hadhd wagh yazhar annahu Ja'te wa
fild shabah min al-muzdrda). 20a.

6g 2o0a.

70 194,

21 fa-in kina yajid al-insén man ywwdfiquhu ‘ald wagh ja‘iz mithi an yugalliba al-
Gmil al-waraq wa yashiariva nisfeha mathalan min shibihd bi-“amalibi ... fa-in wejada
man ya'mal hddha fa-la yajiz ok an ya'mala md jarat biki ‘Gdat al-nas "ald madhhab
miilik wa jumbiir ahl al-im wa yuiiz “ald madhhab afmad ibn hanbal wa ba'd “ulamd@
al-salaf qivdsan ‘ald al-qirdd wa al-musaqdl, 1ga.

72 Musigalis a type of agricultural parmership between the owner of land
and a labourer. Instead of the lzbourer receiving a wage, however, he gets &
percentage of the crop. See al-Daxdin, al-Shark, vol. 3, p. 711,

73 wa ammi in lam yajid ai-insdn man ya'malpkd i ‘ol ma Jarat bihi al-dda wa
tarky dhilika ywaddi {07 ta'tiliha wa lahg el-harg we iddat al-mal fa-yayiiz ‘ald mugtoda
gawl malik fi gazat al-amr al-fullt al-hifi, 19a.

74 al-Mawwaq, af-Tdj, val. 5, p. 350

75 242

76 in kiinat hadhihi al-zawgiyya qad felal wa lam tatlub al-zauga md yapb lahd fi
al-ishghldl fi hay@t al-zawj fa-sukiluhd majib B-isqit hogqihd bi-fal al-mudda wa lgysa
li-thnihd min dhalika shay', 24a.

77 “The children can sue their father for the rent and the produce which
he took from the properties [of the wife] with the exception of the domicile,
if the wife owned a home. He, however, can seek the wage of his lzbour (4~
{~awlad talab abifim bi-l-kird wa bi-ghallat ma okhadha min al-amiak mi dina dir al-
suknd in kanat li-l-zowga dir wa yarfit kuwa bi-ydrat khidmatih), 242

78 Ses al-Hattab, Mawaihih, vol. 6, pp. 28-30; al-Dardir, al-Sherd, vol. 4,
PP- 324-5-

70 yugdd fi qudipyat al-yahidi an yaklfa al-mushim annabu khallasafn min dhilika
al-hagq fe-idha halafa usgite hagy el-yehudi, +8a. This decision was based on two
considerations: the frst that it is not customary for people to leave their money
in the pessession of strangers so long, and second, that Jews, because of their
ermity to Muslims, consider Muslims’ property to be lawtul to them (esticlal
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amaal al-mustmin). This latter is an unfortunate entry of prejudice in the
exercise of legal discretion.

8o 26a-27r,

81 “The decision ol the Prophet, may God bless him and grant him peace,
regarding water, that it should be distributed to the highest, then the next
highest [i.e. closest to the source of the water|, this is in regard to water in
which ne person has a legal right nor is owned, like the water of a flood and
other such things ... also not falling under that [rule] is the people of a village
who raise a water wheel from the valley. Their rights ave equal. Indeed, they
water according te their custom, and in this case, the lower [i.e. the further]
might water before the higher [the closer], and the higher before the lower,
depending on their needs (Aukm al-nabi salla allike “alayhi wa sallama fi al-ma
an yusqd bihi al-a'ld fa-l-a'ld huwa fi ab-m3’ alladii 17 hagq fih we & mutamallak b-
ahad ka-md& al-suyil wa shibhihd ... wa Iz padkhul fi dhilika ahl garya yarfa'in sagiva
min el-wadi we hugiquium fihd mustawiza bal yasqin ‘ala ma jarat biki “Gdatupum wa
yasgi fi hiddinki al-mas'ala al-asfal qobla al-ala wa al-2'la gabla al-asfal ald hosab
hdjatihim)’. 271,

82 See for example, Humphreys, ‘Islamic Law and Islamic Society’, p. 213,

83 wa shart al-mdqiid ‘alayhi tahdra 6 ka-zabl wa zayt mutanagjis, al-Mawwig,
al-Taj, vol. 4, pn. 2580,

84 A juw!lcontract is similar to a hire contract except that it is non-hinding,
and the worker can cease whenever he wishes. However, he does not deserve
his wage except upon completion of the agreed upon job. See al-Dardir, al-
Shark, vol. 4, pp. 79-80.

85 Khalil's text reads: wa fasedat ... ka-ma ju'l, ai-Mawwiq, af-Taj, vol. 5,
PP- 394-400.

86 Ibid., vol. 5, p. 400. The fatwd reads: “The first case, and it is about
harvesting olives for a share in the oil produced fram it, is not permissible,
and it is an invalid hire or ju'{ contract, and it is not lawful to hire [someone]
with 1t (this wage of oil) (almasals al-2ld wa hiya lagt al-zaytin wa nafduha wa
talrikuha bi-juz’ min al-zayt al-kharg minku ghayr j8%z wa hiya Gdra fisida aw ju'l
Jasid la yahilly al-istiyar bk, g7a.

87 Matwd 119, 161,

FOUR

Kuofa’a in the Malika School:
A fatwd from Fifteenth-Century Fez

AMALIA ZOMENO

Introduction

Generally, according to Islamic law, an adult male has compleie
freedom to choose his wite. However, the majority of jurists agree
that a woman cannot choose her husband. They say that she should
be assisted by her father or a male relative on her father’s side who
acts as her guardian (wafi). Furthermeore, if she has no guardian, she
must ask for the gadl’s permission to marry.' The major task of the
wali, usually the father, is to represent his daughter in her marriage
contract, and o choose a suitable {2/ husband for her. The doctrine
of kafi'a {equality n marriage) is intended to regulate the legal
considerations which must be taken into account when declaring that
a man i3 a suitable hushand for a particular woman.

This doctrine was developed in different ways by the four sunni
schools.? In his study of the kafi'a doctrine in Islamic law, Farhat J.
Ziadeh gave particular emphasis to the origin of the different accounts
given by the Hanafi and Maliki schools. According to Ziadeh, Abt
Hanifa (d.150/767) extensively developed the concept of kafZ'a whereas
Malik {d.r79/7g5) practically ignored it

Malik's denial of the social distinctions upon which kafa is built is due to

the fact that his milieu of Medina and Hijaz had not developed such

distinctions, while that of Abd Hanifa in Xufah and Iraq, which was more
cosmopolitan and socially complex, had.?

Thus, he concluded that there is very little in the Arabian tradition,
and much more in the Persian/Sasanian tradition, to constitute an
origin for the doctrine of kafZ’a.* Later, the doctrine spread to other
localities, was adopted by the other schoels and applied in other
societies.
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