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The Puzzle of Interlocking Power Hierarchies:
Sharing the Pieces of Jurisdictional Authority

Ayelet Shachar*

Introduction

Proponents of multicultural accommodation policies' have been con-
cerned primarily with the relationship among different cultures and be-
tween a given minority community and the state.2 Yet, they often over-
look an equally important multicultural dilemma concerning the potential
injurious effects of intergroup accommodation upon intragroup power

* Assistant Professor, Faculty of Law, University of Toronto. B.A., LL.B., Tel Aviv
University, 1993; LL.M., Yale Law School, 1995; J.S.D., Yale Law School, 1997. I am
grateful for the helpful comments that I received on earlier versions, particularly from
Rosalie Abella, Jack Balkin, Seyla Benhabib, Bruce Chapman, Chandran Kukathas, Ed
Morgan, Carol Rose, Ian Shapiro, the editors at the Harvard Civil Rights-Civil Liberties
Law Review, the multidisciplinary audiences at the Multiculturalism and Struggles for
Recognition in Comparative Perspective conference at Harvard University (Mar. 5-6,
1999), and the Nationalism, Identity and Minority Rights conference at the University of
Bristol, U.K. (Sept. 14-19, 1999), as well as the participants at the Legal Theory Work-
shop at the University of Toronto, the Queen's Forum for Philosophy and Public Policy,
and the Conference for the Study of Political Thought, Toronto Chapter. Special thanks to
Melissa Williams for her insightful commentary at the Conference for the Study of Politi-
cal Thought and to Maya Johnson for her dedicated editorial assistance. As always, my
greatest intellectual debt is to Ran Hirschl. His constructive criticism created the impetus
for developing the ideas expressed in this article. I gratefully acknowledge the support of
the Wright Committee, Faculty of Law, University of Toronto, for funding for this project
and the assistance of the Social Science and Humanities Research Council of Canada Gen-
eral Research Grant.

I Multicultural accommodation policies refer to a wide range of state measures de-
signed to facilitate identity groups' practices and norms. For example, a state may exempt
group members from certain laws or award the group's leadership a degree of autonomous
jurisdiction over the group's members.

2
See WILL KYMLICKA, MULTICULTURAL CITIZENSHIP: A LIBERAL THEORY OF MI-

NORITY RIGHTS (1995); see also JAMES TULLY, STRANGE MULTIPLICITY: CONSTITUTION-

ALISM IN AN AGE OF DIVERSITY (1995); IRIS MARION YOUNG, JUSTICE AND THE POLITICS
OF DIFFERENCE (1990); Rainer Baubck, Why Stay Together? A Pluralist Approach to
Secession and Federation, in CITIZENSHIP IN DIVERSE SOCIETIES 366 (Will Kymlicka &
Wayne Norman eds., 2000); William A. Galston, Two Concepts of Liberalism, 105 ETHICS
516 (1995); Patrick Macklem, Distributing Sovereignty: Indian Nations and Equality of
Peoples, 45 STAN. L. REv. 1311 (1996); Martha Minow, The Constitution and the Sub-
group Question, 71 IND. L.J. 1 (1995); Bhikhu Parekh, Cultural Pluralism and the Limits
of Diversity, 20 ALTERNATIVES 431 (1995); Charles Taylor, The Politics of Recognition, in
MULTICULTURALISM: EXAMINING THE POLITICS OF RECOGNITION 25 (Amy Gutmann, ed.,
1994); Vernon Van Dyke, The Individual, the State, and Ethnic Communities in Political
Theory, 29 WORLD POL. 343 (1977); Iris Marion Young, Polity and Group Difference: A
Critique of the Ideal of Universal Citizenship, 99 ETHICS 250 (1989).
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relations.' Well-meaning accommodation policies by the state, aimed at
leveling the playing field between minority communities and the wider
society, may unwittingly allow systematic maltreatment of individuals
within the accommodated minority group4---an impact, in certain cases,
so severe that it nullifies these individuals' rights as citizens.5

I term this phenomenon the paradox of multicultural vulnerability.
Disproportionate allocation of accommodation costs within the group
produces intragroup power asymmetries, which differentiate membership
for individual group members. The paradox of multicultural vulnerability
identifies the negative effects of well-meaning multicultural accommoda-
tions on group members bearing disproportionate burdens within their
own cultural tradition's comprehensive world view, or nomos.6 This ten-
sion between accommodating differences and protecting the interests of
historically vulnerable group members within these communities has
been brought to the forefront of various countries' public policies, thanks

3 See Leslie Green, Internal Minorities and their Rights, in GROUP RIGHTS 101 (Judith
Baker, ed., 1994).

4 See Ayelet Shachar, Group Identity and Women's Rights in Family Law: The Perils of
Multicultural Accommodation, 6 J. POL. PHIL. 285 (1998) [hereinafter Shachar, Multicul-
tural Accommodation]; see also Ayelet Shachar, On Citizenship and Multicultural Vulner-
ability, 28 POL. THEORY 64 (2000) [hereinafter Shachar, Citizenship].

5 My use of individual rights or citizenship rights is not meant to convey a dyadic con-
ception of rights. Nor do I view rights bearers as separate and distanced from each other.
Rather, I tend more towards the understanding of rights that has been articulated by femi-
nist scholars in recent years. Such an understanding emphasizes the relationships that
rights construct and enforce, but also the value inherent in the boundary-marking feature of
rights. As Martha Minow explains, the whole concept of boundary depends on relation-
ships: the relationship between the two sides drawn by the boundary and the relationships
among the people that recognize and affirm the boundary. See MARTHA MINOW, MAKING
ALL THE DIFFERENCE: INCLUSION, EXCLUSION AND AMERICAN LAW (1990); see generally
Elizabeth Kiss, Alchemy or Fool's Gold? Assessing Feminist Doubts About Rights, in RE-
CONSTRUCTING POLITICAL THEORY: FEMINIST PERSPECTIVES I (Mary Lyndon Shanley &
Uma Narayan eds., 1997); Jennifer Nedelsky, Reconceiving Rights as Relationship, 1 REV.
CONST. STUD. 1 (1993).

6 Many associate Robert Cover with the use of the Greek term nomos in referring to
minority communities that create comprehensive alternative world views where law and
cultural narrative are inseparable. Such communities may generate sets of group-
sanctioned norms of behavior that differ from those encoded in state law. See Robert M.
Cover, The Supreme Court 1982 Term, Foreword: Nomos and Narrative, 97 HARV. L. REV.
4 (1983). I use the terms nomoi communities and identity groups in a related manner, to
refer primarily to religiously defined groups of people that "share a comprehensive world
view that extends to creating law for the community." Abner S. Greene, Kiryas Joel and
Two Mistakes about Equality, 96 COLUM. L. REV. 1, 4 (1996). This definition can also
apply to other types of minority groups, such as those organized primarily along ethnic,
racial, tribal, or national origin lines, as long as their members share a comprehensive and
distinguishable world view that extends to creating a law for the community. However, all
of these definitions of identity groups remain fraught with controversy. For the purposes of
this discussion, such groups will be said to share a unique history and collective memory, a
distinct culture, a set of social norms, customs and traditions, or perhaps an experience of
maltreatment by mainstream society, all of which may give rise to a set of group-specific
rules or practices. My analysis will focus only on identity groups bent on maintaining their
nomos as an alternative to full assimilation.
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to the recent global sociopolitical movement towards a multicultural, as
opposed to a universalist, conception of citizenship.

According to this new multicultural (or differentiated) citizenship
model, the basic building blocks of a just social order may well continue
to rely on the protection of basic citizenship rights and the nourishment
of individuals' capacities. 7 However, justice may also require the recog-
nition of traditions and unique ways of life for members of nondominant
cultural minorities.8

Differentiated citizenship is currently adopted in a variety of differ-
ent forms in diverse societies, ranging from Canada, England, and the
United States to Israel, India, and Kenya. Such a model entitles tradition-
ally marginalized cultural communities to seek group-based protections,
including the acquisition of jurisdictional autonomy over controversial
legal domains, primarily in education and family law.'

While these multicultural schemes ensure the decentralization of
state power and potentially greater diversity in the public sphere, they do
not necessarily promote the interests of all group members. Thus, the
same policy that seems attractive when evaluated in an intergroup per-
spective can systematically work to the disadvantage of certain group
members in an intragroup perspective. To capture these different levels of
power disparities, it is necessary to acknowledge the highly dynamic set
of interactions that can take place between the group, the state, and the
individual. Indeed, one cannot comprehend (let alone redress) the plight
of the individual in the multiculturalism paradox if one does not under-
stand the complex and overlapping affiliations existing between the state,

7 See, e.g., Amartya K. Sen, Capability and Well-Being, in THE QUALITY OF LIFE 30
(Martha C. Nussbaum & Amartya K. Sen eds., 1993).

8 See infra notes 14-29 and accompanying text. However, several scholars do not agree
with the view that formal recognition contributes significantly to the promotion of human
well-being or a just social order. See, e.g., Brian Barry, Statism and Nationalism: A Cos-
mopolitan Critique, in GLOBAL JUSTICE 12 (Ian Shapiro & Lea Brilmayer eds., 1999).

9 In the arena of education, for example, a nomoi group may wish to withdraw its
younger members from the public school system, as in the highly publicized case, Wiscon-
sin v. Yoder, 406 U.S. 205 (1972). In Yoder, the U.S. Supreme Court approved an accom-
modation measure to exempt children at the age of 14 from two more years of mandatory
schooling, as requested by the Old Amish Order community. Yoder is one of the relatively
few cases in the American constitutional tradition in which a court granted a request for
religious exemption from a valid law. See Austin Sarat and Roger Berkowitz, Disorderly
Differences: Recognition, Accommodation, and American Law, 6 YALE J.L. & HUMAN.
285, 298 (1994).

Another type of challenge in the education arena is a demand by group members to
exempt their children from exposure to material that challenges the parents' world view.
Unlike in Yoder, the U.S. Supreme Court rejected this type of accommodation claim in
Mozert v. Hawkins County Board of Education, 827 F.2d 1058 (6th Cir. 1987) (holding that
public schools requiring students to read a basic reader did not violate the students' right to
freedom of religion). For comprehensive commentary on this case, see Nomi Stolzenberg,
'He Drew a Circle that Shut Me Out': Assimilation, Indoctrination and the Paradox of
Religious Education, 106 HARv. L. REv. 581 (1993).

In the family law arena, see Minow, supra note 2; Shachar, Multicultural Accommo-
dation, supra note 4. See also notes 35-48, infra and accompanying text.
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the group, and the individual. Recognizing this wider network of forces
and influences, one can begin to account for the reality in which well-
meaning attempts to empower traditionally marginalized minority com-
munities ultimately may reinforce power hierarchies within the accom-
modated community.

Given the complexity of this problem, the real challenge facing both
the proponents of multicultural schemes and the defenders of the inter-
ests of at-risk group members is to find a way of accommodating cultural
differences, while also protecting at-risk group members from sanctioned
violations of their state-guaranteed citizenship rights. In other words, it is
crucial to resolve the rarely discussed yet omnipresent paradox of multi-
cultural vulnerability. 0

Resolution of this problem requires acknowledgement that power it-
self is never static and does not map neatly onto a division between in-
tergroup and intragroup categories. Rather, it is a relational, dynamic
concept. Similarly, it is necessary to reject the tendency artificially to
compartmentalize individual identity into narrow, single-axis categoriza-
tions. Instead, one should adopt a richer intersectional perspective that
permits a wider and more respectful understanding of individuals in their
multiple, complex, and potentially conflicting facets of identity." This
more nuanced understanding of power and identity enables a certain
amount of distance from the prevailing yet misleading culture/rights di-
chotomy. While there are no magic formulae that can resolve neatly the
paradox as a whole, one can attempt, at least, to rethink some legal and
institutional designs that strive for the reduction of injustice between
groups, together with the enhancement of justice within them. Address-
ing these complex challenges in critical perspective is the primary task of
this Article.

The discussion proceeds in three stages. In Part I, I briefly describe
the critique of traditional or universal citizenship models elaborated by
such theorists as Will Kymlicka, Charles Taylor, and Iris Young; in addi-
tion, I explain the paradox of multicultural vulnerability in the context of
the current global trend towards a differentiated citizenship model. In
Part II, I distinguish and challenge two theoretical solutions to the para-

10 1 am confining my remarks to citizens, since they are the prime beneficiaries of the
rights and protections of the modem state. I include in this category all persons that per-
manently reside in a given country.

11 On the concept of intersectionality, see Kimberl6 Crenshaw, Demarginalizing the
Intersection of Race and Gender: A Black Feminist Critique of Antidiscrimtination Doc-
trine, Feminist Theory andAntiracist Politics, U. CHI. LEGAL F. 39 (1989); see also Angela
P. Harris, Race and Essentialism in Feminist Legal Theory, 42 STAN. L.J. 581 (1990). For
further critiques of the use of a single-axis framework that fails to account for interlocking
power hierarchies, see Tina Grillo, Anti-Essentialism and Intersectionality: Tools to Dis-
mantle the Master's House, 10 BERKELEY WOMEN's L.J. 16 (1995); Sherene H. Razack,
Beyond Universal Women: Reflections on Theorizing Differences Among Women, 45 U.
NEW BRUNSWICK L.J. 209 (1996); Leti Volpp, Talking "Culture": Gender, Race, Nation,
and the Politics of Multiculturalism, 96 COLUM. L. REv. 1573, 1581-83 (1996).

[Vol. 35
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dox of multicultural vulnerability. These two approaches, which I call the
reuniversalized citizenship response and the unavoidable cost response,
appear to be diametrically opposed. I argue, however, that these two
competing approaches function as mirror images of. one another, since
both partake of the same basic logic.

In Part III, I suggest that a new and more viable approach to re-
specting cultural differences must reject such simplistic models. A truly
comprehensive multicultural citizenship model must identify and defend
only those group-based accommodations that coherently coalesce with
the improvement of the status of traditionally subordinated classes of
individuals within minority group cultures. In this section, I describe the
two traditional legal paradigms to the challenge of accommodating dif-
ference. I also outline and assess four alternative schemes for accommo-
dation, evaluating their capacities to overcome major difficulties embed-
ded in the two prevalent theoretical responses to the paradox of multi-
cultural vulnerability.

Alternative accommodation schemes proceed from the assumption
that one needs to acknowledge how different players are differently
bound and affected by the move from a universal towards a differentiated
citizenship model.' 2 They also rest on the recognition that intergroup and
intragroup power hierarchies are not independent of one another. Indeed,
these power systems often interlock. 13 In light of this interdependence, it
is imperative that one strives to ensure a more level playing field-not
only for nondominant minority cultures and society at large, but also for
different groups of individuals within accommodated communities as
well-by seeking creative new ways to divide and share jurisdictional
authority in our increasingly diverse societies. I

I. Justifying Differentiated Citizenship Models

The first wave of writings on multiculturalism generally assesses the
justice claims of minority groups.' 4 In these early multicultural writings,

J2 Interestingly, the research conducted in the last three decades on the roles of women
in economic development also shows that, as with the move towards multiculturalism,
other far reaching schemes of social change, such as industrialization, have had very dif-
ferent effects on men and women and among different groups of women. See IRENE
TINKER, PERSISTENT INEQUALITIES: WOMEN AND WORLD DEVELOPMENT 3 (1990); Laura
Ho et al., (Dis)Assembling Rights of Women Workers along the Global Assembly Line:
Human Rights and the Garment Industry, 31 HARV. C.R.-C.L. L. REV. 383 (1996).

13 For a discussion of interlocking power systems in the context of race and gender
(drawing on the insights of feminist and critical race scholarship), see ADRIEN KATHERINE
WING, CRITICAL RACE FEMINISM: A READER 4 (1997); see also PATRICIA HILL COLLINS,

BLACK FEMINIST THOUGHT: KNOWLEDGE, CONSCIOUSNESS, AND THE POLITICS OF EMPOWER-

MENT (1990); SHERENE H. RAZACK, LOOKING WHITE PEOPLE IN THE EYE: GENDER,
RACE, AND CULTURE IN COURTROOMS AND CLASSROOMS (1998).

14 See, e.g., Will Kymlicka, Comments on Shachar and Spinner-Halev: An Update from
the Multiculturalism Wars, in MULTICULTURAL QUESTIONS 112 (Christian Joppke & Ste-

2000]
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theorists like Will Kymlicka, Iris Young, and Charles Taylor all argue in
favor of respecting group-based cultural differences, by drawing on a
shared view of the shortcomings of universal citizenship models. 5 This
critique makes three major claims.

First, blindness-to-differences policies, whose aim is to treat all in-
dividuals equally regardless of group identity, do not in themselves en-
sure state neutrality. Rather, such policies are often implicitly tilted to-
wards the needs, interests, and inherited particularities of the majority,
thus creating a range of burdens, barriers, and exclusions applying to
members of nondominant cultural communities. Part of the problem is
that "the state cannot help but give at least partial establishment to a
culture"'16 and, often, that culture reflects the norms, identities, and pref-
erences of the majority community. 7 Second, when universal citizenship
regimes encompass certain aspects of an a priori unjust social order, ex-
tending citizenship rights may prove a necessary but not sufficient means
for ensuring that excluded minority cultures will acquire full and equal
opportunities to participate in the public life of the polity and to gain ac-
cess to its established decision-making centers.' 8 Third, at the heart of
many contemporary justifications for differentiated citizenship lies a
deep concern about power, particularly about the power of the state to
erode the traditions and unique ways of life of minority cultures. In an
attempt to pay what Charles Taylor calls "equal respect to all cultures"' 9

a move beyond the limiting and homogenizing conception of universal
citizenship is advocated by proponents of multiculturalism. 20

Two main interpretations have emerged in response to such a move
beyond universal citizenship. These two interpretations classify best as
the strong and weak versions of multiculturalism. 2' The strong version of
multiculturalism calls for a fundamental shift in the understanding of

yen Lukes eds., 1999).
,5 See, e.g., WILL KYMLICKA, LIBERALISM, COMMUNITY AND CULTURE (1989); YOUNG,

supra note 2; Taylor, supra note 2.
16 KYMLICKA, supra note 2, at 27.
'7 For a comprehensive critique of blindness-to-differences policies, see T. Alexander

Aleinikoff, Re-Reading Justice Harlan's Dissent in Plessy v. Ferguson: Freedom,
Antiracism, and Citizenship, 1992 U. ILL. L. REV. 961 (1992); Neil Gotanda, A Critique of
'Our Constitution is Color-Blind,' 44 STAN. L. REV. 1 (1991); Alexandra Natapoff, Trouble
in Paradise: Equal Protection and the Dilemma of lnterminority Group Conflict, 47 STAN.
L. REv. 1059 (1995).

Is See Young, supra note 2; see also MELISSA S. WILLIAMS, VOICE, TRUST AND MEM-
ORY: MARGINALIZED GROUPS AND THE FAILURE OF LIBERAL REPRESENTATION (1998).19 Taylor, supra note 2, at 26.

20 See id. at 64-73 ("[T]he further demand.., is that we all recognize the equal value
of different cultures, that we not only let them survive, but acknowledge their worth."). Id.
at 64. Notably, Taylor treats the claim "that all human cultures that have animated whole
societies over some considerable stretch of time have something important to say to all
human beings" as a presumption, in other words, as a starting hypothesis that has to be
demonstrated concretely in the actual study of any particular culture. Id. at 66-67.

21 See generally, Shachar, Citizenship, supra note 4.

[Vol. 35
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citizenship. Cultural communities are to be granted strong formal, legal,
and constitutional standing that will permit them to govern their members
in accordance with their customs and views. The central unit of the
strong multicultural citizenship model is the minority group, not the in-
dividual nor the state. In order to free minority communities from the
tyrannical imposition of centralized state law (the "imperial yoke, galling
the necks of the culturally diverse citizenry"),12 the strong version calls
for a new intercultural deliberative legislative process, which is based on
a more genuine interplay between different constituent cultural groups.
Through such intercultural dialogue, traditionally marginalized commu-
nities can ensure that their voices and perspectives will be heard and le-
gally protected in the public domain.3 However, this approach offers lit-
tle consideration of the various problems with group agency (such as the
criteria determining who can speak for a group). Nor does this approach
deal with the political effects of intercultural arrangements upon the
ossification of identity in minority communities.

The weak version of multiculturalism offers a more complex vision
of differentiated citizenship. According to the weak version, the most
pressing challenge for multiculturalism is the establishment of a theoreti-
cally sound and institutionally plausible balance between the needs and
interests of three entities: the minority group, the state, and the individ-
ual. Clearly, proponents of the weak version of multiculturalism seek to
preserve the value or primacy of the individual while also recognizing the
legitimacy of group-based demands for accommodation. Will Kymlicka,
the most well-known proponent of this theory, grounds his argument for
a differentiated citizenship model on the elements that constitute an indi-
vidual's own sense of identity, security, and freedom.' Indeed, Kymlicka
asserts that "[a] comprehensive theory of justice in the multicultural state
will include both universal rights, assigned to individuals regardless of
group membership, and certain group-differentiated rights or 'special
status' for minority cultures."' In the same vein, Iris Young and Charles

22 TULLY, supra note 2, at 5. See also James Tully, Cultural Demands for Constitu-
tional Recognition, 3 J. POL. PHIL. 111 (1995).

23 See TULLY, supra note 2, at 54-57.
24 See KYMLICKA, supra note 15, at 162-205.
2 Id. at 6. Kymlicka does not argue that all minority groups share the same entitlement

to state accommodation. Instead, he distinguishes three major degrees or levels of accom-
modation that should be granted to different types of nondominant communities: "self-
government" rights, which involve the delegation of legal powers to national minorities;
"polyethnic rights," which include financial support and legal protection for certain prac-
tices associated with particular ethnic or religious groups; and "special representation
rights" which are typically associated with institutional attempts to respond to concerns
that the political process is underrepresentative in failing to reflect the diversity of the
population. Id. at 6-7, 26-33. Surprisingly, Kymlicka pays relatively little attention to
religiously defined minority communities. These groups do not occupy a special category
in his tripartite typology. Instead, they are lumped together with ethnic and immigrant
groups, even though their concerns and historical incorporations into the body politic do
not necessarily correspond to the voluntary criteria for immigration stressed by Kymlicka.
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Taylor argue that multicultural accommodation policies are not only
compatible with, but are the extension and expression of, individuals'
fundamental rights and identities as citizens in diverse societies. 26

Although I accept most of the preceding arguments, I find the weak
version's world view overly optimistic, since it pays too little heed to the
potentially injurious intragroup effects of public recognition and accom-
modation of the authority of minority cultures over their members.

Although apparent in a variety of areas, the potential threat of multi-
culturalism is most flagrant within those legal arenas that are significant
for the group's demarcation of its membership boundaries, such as family
and education law.28 In the education arena, problems arise when re-
specting minority communities' quest to preserve their unique way of life
(by passing it on to their children) may lead, inter alia, to the restriction
of their children's social mobility. Such accommodations in education
may result in several inadvertent limitations, including a lack of exposure
to more pluralist and diverse aspects of the curriculum, mandatory high
school education, or participation in a learning environment that treats all
persons as equals, regardless of their race, gender, culture, religion, etc.
These issues have arisen in some of the most controversial religious ac-
commodation cases brought before the U.S. Supreme Court in recent
years. 29

26 Taylor, for example, claims that the

demand for recognition is ... given urgency by the supposed links between rec-
ognition and identity, where this latter term designates something like a person's
understanding of who they are, of their fundamental defining characteristics as a
human being .... In the case of the politics of difference, we might also say that
a universal potential is at its basis, namely, the potential for forming and defining
one's own identity, as an individual, and also as a culture.

Taylor, supra note 2, at 42 (emphasis added). Young suggests that, since, in practice, indi-
viduals' "needs and interests, and their perception of the needs and interests of others...
are structured partly through group-based experience and identity," a full and free expres-
sion of individuals' identity requires that their groups "have a specific voice in deliberation
and decision making." Young, supra note 2, at 263.

2 A related problem is the weak version's overly narrow focus on identity as singular.
This single-axis perception fails to capture the multiplicity of group members' affiliations
and experiences.

28 On education, see supra note 9 and accompanying text. On family law, see, for ex-
ample, Shachar, Multicultural Accommodation, supra note 4; infra notes 35-48, 83, 89-
115, 118-125 and accompanying text. The demarcation of a group's membership
boundaries may also find expression through specific patterns of land ownership or may be
closely associated with the preservation of a shared language. I focus my analysis on the
domains of family law and education, where religiously defined nomoi communities have
raised some of the most pressing challenges for multicultural accommodation in recent
years. See, e.g., Peter W. Edge, The European Court of Human Rights and Religious
Rights, 47 INT'L & Coip. L.Q. 680 (1998); Marie-Claire S.F.G. Foblets, Family Disputes
Involving Muslim Women in Contemporary Europe: Immigrant Women Caught between
Islamic Family Law and Women's Rights, in RELIGIOUS FUNDAMENTALISMS AND THE
HUMAN RIGHTS OF WOMEN 167 (Courtney W. Howland ed., 1999).29See, e.g., Board of Educ. of Kiryas Joel Village Sch. Dist. v. Grumet, 512 U.S. 687

[Vol. 35
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However, not every act of accommodation necessarily leads to the
paradox of multicultural vulnerability. Problems attending the paradox
tend to arise only when the group upholds certain practices that dispro-
portionately expose the citizenship rights of some members to risk. Of
course, one could argue that no state accommodation measure ever will
affect all group members perfectly equally, but this misses the crux of the
problem. The multiculturalism paradox does not refer to incidental rights
violations. Rather, it is concerned with systemic intragroup practices that
adversely affect a particular category of group members. 0 Under such
circumstances, respect for difference can become a license for subordi-
nation."

The potential for multicultural policies negatively to effect certain
groups of citizens living within minority cultures is available through the
lens of an old legal controversy: the struggle to decide which entity, the
state or the group, may control the terms and procedures validating mar-
riage and divorce.32 Arguments over who is allowed to control the rules

(1994); Bob Jones University v. United States, 461 U.S. 574 (1983); Wisconsin v. Yoder,
406 U.S. 205 (1972); Mozert v. Hawkins County Bd. of Educ., 827 F.2d 1058 (6th Cir.
1987), cert. denied, 484 U.S. 1066 (1988). Religiously defined minority communities his-
torically have been considered the prime candidates for such accommodation, and this
notion is prominent in classic liberal theory, as well as in the contemporary constitutional
codes of most democratic countries in the world. The treatment of nondominant religious
minorities, thus, offers a rich body of legal experience with different measures of accom-
modation. See AYELET SHACHAR, MULTICULTURAL JURISDICTIONS: CULTURAL DIFFER-
ENCES AND WOMEN'S RIGHTS (forthcoming 2001) (manuscript ch.4, on file with author).
This Article does not attempt to provide a doctrinal analysis of church/state relations in the
United States or in Canada, nor an examination of "the state of freedom of conscience,
religion and belief in the world." For such a comprehensive study, see, for example, FREE-
DOM OF RELIGION AND BELIEF: A WORLD REPORT 1 (Kevin Boyle & Juliet Sheen eds.,
1997) [hereinafter FREEDOM OF RELIGION].

3oThe distinction between incidental and systemic intragroup rights violations is de-
veloped further in Shachar, Citizenship, supra note 4, at 71-72. Legal scholars have also
called attention to systemic patterns of inequality by elaborating a distinction between the
antidiscrimination principle-and the antisubordination principle, a distinction which has
played a central role in the development of different visions of the constitutional guarantee
of equality in American law.

3, Third world women, in particular, have contested uncritical understandings of cul-
ture, tradition, and the role of the state in promoting specific manifestations of communal
identity over others, processes that significantly affect women's positioning with respect to
both the group and the state. In this rapidly growing field of study, see, for example, AP-
PROPRIATING GENDER: WOMEN'S ACTIVISM AND POLITICIZED RELIGION IN SOUTH ASIA

(Patricia Jeffery & Amrita Basu eds., 1998); FEMINIST GENEALOGIES, COLONIAL LEGA-
CIES, DEMOCRATIC FUTURES (M. Jacqui Alexander & Chandra Talpade Monhanty eds.,
1997); UMA NARAYAN, DISLOCATING CULTURE: IDENTITIES, TRADITIONS, AND THIRD
WORLD WOMEN (1997); Amrita Chhachhi, Forced Identities: The State, Communalism,
Fundamentalism and Women in India, in WOMEN, ISLAM AND THE STATE (Deniz Kandi-
yoti, 1991).

32This controversy, in turn, determines the rights and obligations that individuals ac-
crue upon entering and leaving families. For a concise overview of the historical aspects of
such accommodation in the context of family law in the United States, see, for example,
Carol Weisbrod, Family, Church and State: An Essay on Constitutionalism and Religious
Authority 26 J. FAM. L. 741 (1987-88). In the United Kingdom and Europe, see generally
CAROLYN HAMILTON, FAMILY, LAW AND RELIGION (1995).
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surrounding marriage ceremonies and divorce proceedings continue to
complicate family law today, both in countries that already possess rela-
tively pluralistic personal law systems and in countries that have only
very recently begun to revise their family law policies to accommodate
cultural differences.

The arena of family law has long proven volatile, even under tradi-
tional universalist citizenship models, as it brings to the surface under-
lying philosophical questions. These include concerns about the degree
to which the state may define the family, as well as public policy issues,
such as population control, reproductive freedom, and the proper limits
of parents' control over their children. However, these and other ques-
tions related to the terms and procedures defining the legal relationships
within families have become particularly pressing in the context of mul-
ticultural or differentiated citizenship models in which minority commu-
nities increasingly demand legal recognition of family law traditions as
necessary to preserve the group's collective identities.33

Traditionally, various religious (and national) communities have
used marriage and divorce regulation in the same way that modern states
have used citizenship law: to delineate clearly who is inside and who is
outside of the collective.34 Family law fulfils this demarcating function by
legally defining only certain kinds of marriage and sexual reproduction as
legitimate, while labeling all others as illegitimate. By punishing indi-
viduals who engage in "illegitimate" marriage and childbirth, certain mi-
nority groups (as well various states) use marriage and divorce regula-
tions as a sociopolitical tool for policing a given collective's membership
boundaries.

35

33 One of the lingering effects of colonialism upon aboriginal communities in North
America has been the establishment of a connection between a woman's marriage status
and her entitlement to tribal membership (where a non-Indian woman marries an Indian
man) or her exclusion and loss of status (where an Indian woman marries a nontribal or a
non-Indian husband). See, for example, Santa Clara Pueblo v. Martinez, 436 U.S. 49
(1978), in which an Indian woman that married a nontribal man challenged her own tribe's
gender-discriminatory membership rules. The U.S. Supreme Court rejected her claim, in
deference to the tribe's autonomy and entitlement to define who is inside or outside of its
boundaries. The Canadian federal government has historically been directly involved in
defining and upholding (gender-discriminatory) tribal membership rules. See The Indian
Act, R.S.C., ch.I-5 (1985) (Can.); Canada (Attorney General) v. Lavell [1974] S.C.R.
1349; U.N. GAOR Hum. Rts. Comm., 36th Sess., Supp. No. 17, U.N. Doc. A/36/40 (1981)
(critiquing this policy). However, it is not clear that the solution chosen by the Canadian
government, which externally enforces gender-neutral norms and reinstitutes persons as
Indians for the purposes of the Act, see An Act to Amend the Indian Act, R.S.C., ch. 32
(Supp. 1 1985) (Can.), is necessarily the best means for striking a balance between re-
specting cultural differences and accommodating women's interests. See, e.g., Barry v.
Garden River Ojibway Nation #14 [1997] 4 C.N.L.R. 147. I discuss this tension and briefly
sketch the contours of a new resolution in Shachar, Multicultural Accommodation, supra
note 4, at 299-304.

3 On this use of citizenship law by modem states, see generally ROGERS BRUBAKER,
CITIZENSHIP AND NATIONHOOD IN FRANCE AND GERMANY (1992).

35 For a related example of self-regulation on the national scale, see Nancy F. Cott,
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Additionally, many minority communities operating within a larger
political entity possess traditions pertaining specifically to the family that
historically have served as important manifestations of distinct cultural
identity.36 These traditions allow the community autonomously to demar-
cate its membership boundaries, making family law a central pillar in the
cultural edifice for ensuring the group's continuity and coherence over
time. It is not surprising that, in the current age of diversity,37 the state is
relatively receptive to minority cultures' requests for greater degrees of
legal control over their own family affairs. 3

Such recognition strengthens the autonomy of nomoi groups; for,
without the ability to define its own membership boundaries, no commu-
nity can survive. However, it may also disproportionately injure women.39

Marriage and Women's Citizenship in the United States, 1840-1934, 103 AM. HIST. REv.
1440 (1998); see also Miller v. Albright, 523 U.S. 420 (1998) (upholding the legality of
different procedures for the acquisition of citizenship based on the gender of an American
parent where a child is born out of wedlock and outside of the United States). Even today,
most states do not recognize same-sex couples as married and, thus, do not extend to same-
sex partners the same immigration and naturalization benefits that are granted to married
couples. See Adams v. Howerton, 673 F.2d 1036 (9th Cir.), cert. denied, 458 U.S. 1111
(1982).36 Traditions pertaining to the family can become emblems of a group's authentic
identity. In the context of Muslim communities that have been ruled by Western colonial
regimes, this assertion of identity often bears a specific, anti-imperialist tone. For further
discussion, see Marie-Aim~e H6lie-Lucas, The Preferential Symbol for Islamic Identity:
Women in Muslim Personal Laws, in IDENTITY POLITICS AND WOMEN: CULTURAL REAS-
SERTIONS AND FEMINISMS IN INTERNATIONAL PERSPECTIVE 391 (Valentine M. Moghadam
ed., 1994).

37 See generally TULLY, supra note 2.
38 While this trend is still controversial, it nevertheless looms large on the public pol-

icy agendas of many multicultural societies. For example, Canada, Australia, New Zea-
land, England, and the United States have all been revisiting their family law policies in
recent years, exploring different ways in which state law can be pluralistic enough to allow
different communities to govern themselves. For a concise overview of recent changes in
the family law policies of Australia, New Zealand, Canada, England, and Wales, see
SEBASTIAN POULTER, ETHNICITY, LAW AND HUMAN RIGHTS: THE ENGLISH EXPERIENCE
195-236 (1998); JOHN T. SYRTASH, RELIGION AND CULTURE IN CANADIAN FAMILY LAW
(1992); Bill Atkin & Graeme Austin, Cross-Cultural Challenges to Family Law in
Aotearoa/New Zealand, in FAMILIES ACROSS FRONTIERS 327 (Nigel Lowe & Gillian
Douglas eds., 1996); Andrew Bainham, Family Law in a Pluralistic Society: A View From
England and Wales, in FAMILIES ACROSS FRONTIERS 295 (Nigel Lowe & Gillian Douglas
eds., 1996); Patrick Parkinson, Taking Multiculturalism Seriously: Marriage Law and the
Rights of Minorities, 16 SYDNEY L.R. 473 (1994); David Pearl, The Application of Islamic
Law in the English Courts, 2 YB. ISLAMIC AND MIDDLE EASTERN L. 3 (1995). In the
American context, see, for example, the Indian Child Welfare Act of 1978, 25 U.S.C.
§§ 1901-1963 (1982); see also In Re Adoption of Halloway, 732 P. 2d 962 (Utah 1986);
Mississippi Band of Choctaw Indians v. Holyfield, 490 U.S. 30 (1989). A policy of defer-
ence to tribal marriage, divorce, and gender-biased lineage rules was also adopted in Santa
Clara Pueblo v. Martinez, 436 U.S. 49 (1978).

39 See Courtney W. Howland, The Challenge of Religious Fundamentalism to the Lib-
erty and Equality Rights of Women: An Analysis under the United Nations Charter, 35
COLUM. J. TRANSNAT'L L. 271 (1997). It is necessary to differentiate between random
impositions on particular group members, and those that routinely burden only a certain
category of group members. Certain violations, for example, most of those against women
in the family law arena, are systemic rather than random.
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A growing body of research shows that accommodation in the family law
arena (involving, for example, the allocation of certain jurisdictional
powers over marriage and divorce from the state to minority communi-
ties) may impose upon women a systemic, sanctioned, and disproportion-
ate burden (particularly in their traditional gender roles as wives and
mothers). 40 The reasons for this phenomenon are many, but I will offer
only two conjectures here.

40 Family law accommodation can also, under certain circumstances, impose dispro-
portionate costs upon children. See, e.g., Santa Clara Pueblo v. Martinez, 436 U.S. 49; see
also C.A. 3077/90, Plonit v. Ploni, 49(2) P.D. 578. In this Israeli case, a girl was born out
of wedlock to a Muslim mother. The mother turned to a district Shari'a (Muslim) court to
seek declaration that Ploni (pseudonym) was the father of the child and was, therefore,
obliged to support the child. The religious court rejected the child support claim, refusing
to hear the case on the merits. The court stated that, since there was no marriage relation-
ship, and the father refused to declare paternity, the child could not be declared his daugh-
ter according to Muslim family law. Hence, he had no legal obligation to support her. The
decision was appealed to the Shari'a Court of Appeals, which reversed the initial district
Shari'a court decision.

The district court was ordered to hear the case on the merits and to allow the mother to
bring evidence that she had had an intimate relationship with the alleged father, and that
that relationship was based on a marriage promise that never materialized. The district
Shari'a court reheard the case. This time it held that it had no authority to impose child
support obligations on the father, because no marriage relationship between the parties was
proved according to Muslim family law. The religious court recommended, however, that
the mother turn to a civil district court to try and establish her legal claim there (according
to secular rather than religious norms).

The civil court found that it had no jurisdiction over the case, since the case involved a
matter of personal status law. Matters of Muslim personal status law are, under Israel's
accommodationist family law system, subject to the exclusive jurisdiction of the Shari'a
court. The civil district court held that the Shari'a court alone was authorized to determine
any paternity matters concerning Muslims. As a result, the child (represented by her
mother) had no venue in which to prove the father's paternity ex lege.

The mother turned to the Israeli Supreme Court, constitutionally challenging the civil
court's decision. The mother claimed that the court's decision violated her daughter's hu-
man dignity because no legal venue would hear the paternity claim (for the purposes of
child support payments). The Israeli Supreme Court convened to hear the case in a special
forum (with seven justices on the bench, instead of the usual three justices). The Supreme
Court affirmed the Shari'a court's conclusion, holding that, according to Muslim personal
law, as interpreted by that authorized court, the mother and the child had no legal claim
against Ploni, the alleged father, because the child was born out of wedlock. The Supreme
Court also affirmed that the civil district court could not establish jurisdiction over the case
as long as the case was defined as a matter of paternity declaration, since no court but the
Shari'a court had jurisdiction over these matters of personal status concerning Muslim
Israeli citizens.

However, the Supreme Court held that leaving the child without legal ability ever to
claim support against her alleged father was an unjust result that violated her basic human
dignity as protected by the Basic Law. That dignity required that she, like any other per-
son, have a legal venue open to her to claim support payments. Israeli maintenance law (a
state secular law) orders that, irrespective of their religious affiliation, parents have an
obligation to support their children, even if the children were born out of wedlock. The
case was, thus, returned to the civil district court to rule on the merits of the support claim
(based on the assumption that the father's biological, not legal, relationship to the child
could be proven, for example, through DNA testing) without challenging the decision of
the Shari'a court that, for religious purposes, Ploni could not be the child's father.

This complex path illustrates how accommodation of a religious tradition may leave
certain categories of individuals vulnerable (in this case, children born out of wedlock). In
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