THE SECURITY COUNCIL AND SELF-DEFENCE:
WHICH WAY TO GLOBAL SECURITY?
Jutta Brunnée∗
Article 51 of the Charter prescribes that all States, if attacked, retain the inherent right of selfdefence. But until now it has been understood that when States go beyond that, and decide to use
force to deal with broader threats to international peace and security, they need the unique
legitimacy provided by the United Nations.
Now, some say this understanding is no longer tenable, since an “armed attack” with weapons of
mass destruction could be launched at any time, without warning, or by a clandestine group.
Rather than wait for that to happen, they argue, States have the right and obligation to use force
pre-emptively, even on the territory of other States, and even while weapons systems that might be
used to attack them are still being developed.
According to this argument, States are not obliged to wait until there is agreement in the Security
Council. Instead, they reserve the right to act unilaterally, or in ad hoc coalitions.
This logic represents a fundamental challenge to the principles on which, however imperfectly,
world peace and stability have rested for the last fifty-eight years.
My concern is that, if it were to be adopted, it could set precedents that resulted in a proliferation
of the unilateral and lawless use of force, with or without justification.
But it is not enough to denounce unilateralism, unless we also face up squarely to the concerns
that make some States feel uniquely vulnerable, since it is those concerns that drive them to take
unilateral action. We must show that those concerns can, and will, be addressed effectively
through collective action.
Excellencies, we have come to a fork in the road. (…)
Now we must decide whether it is possible to continue on the basis agreed then, or whether radical
changes are needed.1

Introduction
It was the very aim of the UN Charter to severely limit unilateral military action, and to
place decisions on the use of force primarily in the collective hands of the Security
Council. But the less the Security Council is able (or is seen to be able) to deal with
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international crises, the more do the norms that constrain unilateral use of force come
under pressure. This dynamic has played out on numerous occasions, for example with
respect to “humanitarian intervention” in Kosovo,2 or, to use more recently promoted
terminology, the “responsibility to protect.”3 Propelled by the events of 11 September
2001, an even more charged debate is now underway about the new security threats that
face the world, about the linkages between these threats and failing or ‘rogue’ states that
trample the human rights of their own populations, and about the ability of international
law to meet the multi-faceted challenges posed by these phenomena.

The US-led

intervention in Iraq further fuelled discussions on the adequacy of the Charter framework
and the proper scope for unilateral use of force.4 Indeed, some governments and political
leaders have explicitly challenged the legal status quo.

Most notably, in its 2002

National Security Strategy, the US government asserts that the confluence of weapons of
mass destruction (WMD), global terrorist networks and rogue states requires that it be
able to use force preventively to eliminate emerging threats.5 The British Prime Minister,
Tony Blair, has also spoken of the need to adjust international law in the light of the
complex new threats, including their linkages to humanitarian crises. In a March 3, 2004
speech he said of Iraq:
It may well be that under international law as presently constituted, a regime can systematically
brutalise and oppress its people and there is nothing anyone can do, when dialogue, diplomacy and
even sanctions fail, unless it comes within the definition of a humanitarian catastrophe (though the

2

See eg. Editorial Comments, “NATO’s Kosovo Intervention,” (1999) 93 AJIL 824-862.
International Commission on Intervention and State Sovereignty (ICISS), The Responsibility to Protect,
December 2001; at www.dfait-maeci.gc.ca/iciss-ciise/report-en.asp.
4
See eg. contributions to “Agora: Future Implications of the Iraq Conflict,” (2003) 97 AJIL 553-642; and to
(2003) 14 EJIL 209-378.
5
National Security Strategy of the United States of America (September 2002), at 13-16; at
www.whitehouse.gov/nsc/nss.pdf [hereinafter NSS].
3

3
300,000 remains in mass graves already found in Iraq might be thought by some to be something
of a catastrophe). This may well be the law, but should it be?6

Other governments have been more circumspect,7 but many do not appear to have great
appetite for a significant redrawing of the boundaries for unilateral military action.8 G77
governments are on record as resisting a more interventionist approach, notably in the
humanitarian context.9 Nonetheless, the question of international law reform is plainly
on the table, not least at the United Nations. In his fall 2003 speech to the General
Assembly, UN Secretary-General Kofi Annan announced the creation of a high level
“Panel on Threats, Challenges and Change” to squarely face the normative and policy
tensions in the Charter framework. The panel was mandated to: (i) examine today’s
global threats and future challenges to international peace and security, including the
connections between them; (ii) identify the contribution that collective action can make in
addressing these challenges; and (ii) recommend the changes necessary to ensure
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effective collective action, including a review of the principal UN organs.10 The panel’s
report was published in December 2004.11

It contains a number of important

observations on the international legal framework and suggestions for the reform of the
collective security system, which I will address at relevant points in this paper.

One may say that the current debate is simply one more in a series of similar bouts of
questioning, prompted by this or that crisis, and likely to fade with the memory of the
event. However, the combination of the developments since the unprecedented terrorist
attacks of September 11th, 2001 and the norm entrepreneurship by leading states suggests
that we are indeed at a fork in the road. I agree with the Secretary General’s assessment
that we “must decide whether it is possible to continue on the basis agreed [in the UN
Charter], or whether radical changes are needed.”12 The important point is that, either
way, the consensus on the international framework governing the use of force must be
renewed. States that see the need for a radically new framework clearly bear the onus of
making the case for change, and forging consensus on new norms. But this does not
mean that states that see the compact enshrined in the UN Charter as sound can simply
rest on the status quo. The continuing validity of the Charter framework too must be
asserted, and embraced by international society.
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I want to address the underlying question - whether or not the international use of force
framework requires change - in several steps. I begin with an assessment of the role of
the Security Council and of the adequacy of the collective security system that it anchors.
I then turn to the debate on the adequacy of the existing self-defence regime.

First, I

address the question whether states should be entitled to preventive self-defence. Second,
I examine whether the concept of armed attack and attendant rules of attribution must
expand to allow states to defend themselves against terrorist attacks. Third, I turn to the
question whether the right to self-defence should be adjusted to reflect the linkages
between security issues, humanitarian issues, and states’ profiles as ‘rogue’ or ‘failing,’
linkages that have been stressed in the recent discussions.

Finally, I consider the

boundaries between states’ right to self-defence and Security Council authority drawn in
Article 51, boundaries that would be tested far more frequently if the scope of
permissible self-defence were to expand.

A.

The Security Council and the Adequacy of the Collective Security System

In his address to the General Assembly of September 2002, President George W. Bush
called on the United Nations to face up to the threat posed by Iraq. He issued a pointed
challenge:
All the world now faces a test, and the United Nations a difficult and defining moment. Are
Security Council resolutions to be honored and enforced, or cast aside without consequence? Will
13
the United Nations serve the purpose of its founding, or will it be irrelevant?

With these remarks, the President fanned the debate on the role and performance of the
Security Council.14 As is well known, the Security Council did not adopt a resolution to
13
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specifically authorize the military intervention in Iraq that was undertaken several months
after the President’s address. And yet, the United Nations and its Security Council have
clearly not become irrelevant. Indeed, if anything, the developments leading up to and
following the Iraq intervention demonstrate that the Council continues to provide an
indispensable forum for the mutual engagement of states, and for deliberation and
justification.

Notwithstanding widespread dissatisfaction with its performance over the years, the
Security Council has maintained a unique ability to lend legitimacy to international
action, including the use of force.15 This ability derives from the manner in which
collective process and substantive assessment are blended in the Council’s work.16 As a
matter of process, multilateral checks are imposed on purely self-serving arguments.17
Rather than permitting unilateral assessments of threats to international peace and
security, a discipline was imposed by demanding that a range of states with different
social, cultural and political traditions be convinced of the reality of the threat at hand and
the utility of forceful intervention.18 As a matter of substance, a proposed action must
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satisfy a blend of legal, prudential and political assessments.19 The interplay between
collective process and substantive considerations in decisions on the use of force is
complex. While Security Council endorsement is an important indicator of legitimacy, it
is not sufficient in and of itself. The considerations that animate an individual decision
also must resonate with widely shared understandings of international society, and must
be attentive to legal norms.20 For example, it is not clear that, on identical facts, the mere
formality of a ‘second resolution’ would have legitimized the Iraq intervention. As many
observers have noted, in the case of Iraq, the Council actually functioned as intended
when, on the available evidence, it declined to authorize a full-scale war against Iraq.21
Conversely, the Council’s inaction on Kosovo and the Rwandan genocide, while formally
its prerogative, is widely seen as having damaged its credibility.22

The frustration and tension that were evident during the Security Council debates over
Iraq may have helped strengthen the resolve for institutional change. It is in part this
hope that animates the decision of the Secretary-General’s High Level Panel to offer
suggestions for Security Council reform. Of course, the panel also responded to other
pressures, such as the campaigns of certain states for permanent seats and long-standing
grievances regarding inadequate representation of large parts of the world on the
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Council.23 In its report, the panel outlines two options for Security Council enlargement
to a membership of twenty-four states. 24 The first option envisages six new permanent
seats, along with three additional two-year seats. The second option entails the creation
of a new category of eight four-year renewable-term seats, along with one additional twoyear seat. The veto power would remain the sole prerogative of the current permanent
members. The panel refrained from recommending changes to the Council’s voting
rules, suggesting only that permanent members “pledge themselves to refrain from the
use of the veto in cases of genocide and large-scale human rights abuses.”25

The panel is to be commended for arriving at concrete reform proposals. Nonetheless,
change may prove elusive. To achieve meaningful reform, significant concessions would
have to be made by a range of states, most notably by the permanent members. But even
if one assumes that these ideas could be acceptable to a majority of permanent members,
they would likely be highly problematic for the United States, notably in view of its
domestic political dynamics.26

And yet, as difficult as institutional reform may be, there is no plausible alternative to the
collective legitimization of the use of force through the Security Council, be it inside or
outside the United Nations.27 Given its diffuse decision-making authority, the General
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Assembly lacks an appropriate sense of responsibility in actions relating to the use of
force. Ad hoc ‘coalitions of the willing’ often lack neutrality and therefore legitimacy.
Suggestions that a more permanent ‘coalition of liberal democratic states’ might serve as
a supplementary decision-making body to authorize the use of force when the Security
Council is paralyzed are also problematic. 28 Developing states have long fought the
notion that there is a core group of ‘civilized states’ that provides the sole model for
states that seek international credibility.

The idea also undermines the pluralist

aspirations of international law, and the diversity of its sources. A banding together of a
coalition of democratic states would only further poison international relations.

However, the human rights records and internal legitimacy of regimes are not beyond
international scrutiny. Human rights regimes call states to account, albeit less forcefully
than many advocates would wish. These modest human rights gains must be brought to
bear on the functioning of the UN system itself, and must shape its ethos. If the UN is to
uphold all of its purposes, not only those related to the preservation of international peace
and security, the principle of sovereign equality requires tempering.

States with

egregious human rights records should be excluded from some UN bodies, and in some
extreme cases, from the UN itself. UN members should develop minimum standards of
human rights and governmental legitimacy to flesh out Article 4 of the UN Charter.
Articles 5 and 6, which allow for the suspension of membership or expulsion of a state
28

See eg. Anne-Marie Slaughter, “Notes from the President: A Fork in the Road,” American Society of Intl
L Newsletter (2003:Sept/Oct) 1, at 4 (suggesting a ‘caucus of democracies’ or other ‘alternative fora of
discussion in the UN, and perhaps ultimately of legitimation for action taken by some sub-set of UN
actors’); and Allen Buchanan and Robert O. Keohane, “The Preventive Use of Force: A Cosmopolitan
Institutional Perspective,” (2004) 18 Ethics & International Affairs 1, at 17-8, 33 (on the need to design
institutions governing the use of force so as to ensure ‘moral reliability,’ and suggesting that one option
would be the creation of a ‘rule-governed, treaty-based, liberal democratic coalition whose functions would
include the authorization of preventive force’).

10
that has persistently violated the principles contained in the Charter, should sometimes be
applied.29

Furthermore, where human rights abuse escalates into grave crisis, such as large scale
ethnic cleansing or genocide, the Security Council must be able to mobilize international
action.

It is increasingly argued that, in such extreme cases, the principle of non-

intervention must yield to a “responsibility to protect” particularly threatened
populations.30 In its 2001 report, the Canadian sponsored International Commission on
State Sovereignty and Intervention (ICISS) outlines a constructive proposal.31 The report
emphasizes the overriding importance of a wide spectrum proactive measures and
assistance to local governments in discharging their responsibility to protect, as well as of
non-forcible forms of pressure. But it also offers a set of carefully crafted threshold
criteria for recourse to military means where “serious and irreparable harm occurring to
human beings, or imminently likely to occur.” These criteria offer a plausible starting
point for developing guidelines to assist the Security Council in determining when a
humanitarian crisis constitutes a threat to international peace and security, and in
deploying force when it is needed for human protection.32 Clearly, such guidelines
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would not be a miracle cure for lacking political will, nor for political differences.
However, they would help discipline deliberations and demand focused justification of
the need for military intervention, its appropriateness and its likelihood of success. 33 The
ICISS report also addresses questions of “right authority” and identifies the Security
Council as the most appropriate body for decisions on military intervention for human
protection purposes.34 To enable Council action, the ICISS suggests that permanent
members agree to a “code of conduct” for the use of the veto concerning actions needed
to stop or avert a significant humanitarian crisis. Essentially, in matters that do not
involve its vital national interests, a permanent member would “not use its veto to
obstruct …what would otherwise be a majority decision.”35

It is not clear that it will be possible to overcome the deep-seated concerns that many
developing countries have with respect to the notions of a responsibility to protect and the
concept of humanitarian intervention.36 It remains to be seen whether the developments
since September 11th have served to soften the long-standing resistance to the idea, or
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have reinforced it. Furthermore, the most recent debates about the crisis in Darfur
suggest that resistance to a more assertive international approach also continues to come
from permanent members of the Security Council, notably Russia and China. Their
stance on Sudan casts doubt on the feasibility of institutional reforms, such as the ICISS
proposal regarding the use of the veto in the humanitarian context.

Nonetheless, the report of the UN High Level Panel draws extensively on ICISS’
recommendations. The panel specifically endorses “the emerging norm that there is a
collective international responsibility to protect, exercisable by the Security Council
authorizing military intervention as a last resort.”37 Indeed, in building on the ICISS
criteria, the panel outlines “five basic criteria of legitimacy” for the Council to consider
in making decisions on the use of military force, be it to deal with external threats to
states’ security or to address grave humanitarian crises within states. These criteria,
which the panel suggests should be “embodied in declaratory resolutions of the Security
Council and the General Assembly,” are: seriousness of threat, proper purpose, last
resort, proportional means and balance of consequences.38 The panel also took up the
ICISS suggestions regarding the exercise of the veto. As already noted in the context of
Security Council reform, the panel recommends that veto-bearing members refrain from
blocking Council action in situations involving genocide and large-scale human rights
abuses.
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B.

The Adequacy of the Existing Self-Defence Regime

What, at cursory glance, might look like a straightforward and sensible division of
powers between the Security Council and individual states is, of course, inextricably and
uneasily intertwined. Fundamental normative and legal policy issues are embedded in
the push and pull between the aspiration of collective security and assertions of
individual security needs. The less the Security Council is perceived to address such
individual concerns, the more there is pressure to loosen the constraints on states’ right to
self-defence. There are various strands to the current debate on the adequacy of the
existing self-defence regime. I canvass four of the central issues.

1. A Right to Preventive Self-Defence?
Pursuant to the “inherent right of individual or collective self-defence” expressed in
Article 51 of the Charter, states may use force to respond to an “armed attack.”
Customary international law that exists in parallel with the Charter permits anticipatory
action to the extent that it is necessary to prevent an imminent attack.39 In light of the
continued questioning of the validity of this latter conclusion, it is important that the UN
High Level Panel report simply observes that “a threatened State, according to longestablished international law, can take military action as long as the threatened attack is
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imminent, no other means would deflect it and the action is proportionate.”40 These
parameters of the customary law right of anticipatory self-defence were first enunciated
in the 1842 Caroline incident between Britain and the United States. In a letter to his
British counterpart, U.S. Secretary of State Daniel Webster described anticipatory selfdefence as strictly limited to cases involving “a necessity of self-defence, instant,
overwhelming, leaving no choice of means, and no moment for deliberation.”41 The
criteria for the limitation of anticipatory self-defence – and self-defence generally
speaking – that were outlined in the Caroline case remain valid today.42 Thus, although
customary law does extend the margin of appreciation surrounding the right to selfdefense, it does not allow for entirely self-serving claims. There must be convincing
evidence of a future attack.43 The fact that anticipatory self-defense must be assessed
against the criteria of necessity and proportionality imposes further external measures of
evaluation.

Permissible anticipatory self-defence does not encompass “threat pre-emption” or, for
greater clarity, a purely “preventive” war. This conclusion is widely shared among legal
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scholars and government lawyers,44 and is echoed in the High Level Panel report.45 In
this context, it is also important to note that threat pre-emption, as outlined in the 2002
US National Security Strategy,46 is not an expansion by analogy of an existing category.
It is the launching of a new concept, one that cannot provide any effective normative
guidance. Threat pre-emption, or preventive war, may superficially seem to be a legal
norm, but it is actually no norm at all because it leaves the assessment of danger entirely
in the hands of a self-interested actor, the state claiming the right to pursue a preventive
war. In addition, a right to preventive war actually has the perverse effect of turning
“rival states into potential threats to each other by permitting preventive invasion of
potential adversaries based on risk calculations whose indeterminacy makes them
inherently unpredictable by the adversary.”47

In any case, threat pre-emption is an unnecessary concept. The existing concept of
“imminent attack” is sufficiently flexible to accommodate those instances in which
individual states must act to defend themselves against pending terrorist attacks or
tangible threats posed by WMD, always assuming the existence of credible and clear
evidence.48 The Legal Adviser to the US State Department, William Taft IV, appeared to
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share this assessment in a memorandum written prior to the Iraq intervention.49 He
brought the controversial concept of ‘pre-emptive strike’ within the “traditional
framework,” stressing that “a preemptive use of proportional force is justified only out of
necessity.”50 He added that “necessity includes both a credible, imminent threat and the
exhaustion of peaceful remedies.” Indeed, “[w]hile the definition of imminence must
recognize the threat posed by weapons of mass destruction and the intentions of those
who possess them, the decision to undertake any action must meet the test of necessity…
in the face of overwhelming evidence of an imminent threat, a nation may take
preemptive action to defend its nationals from unimaginable harm.”51 However, in light
of the reference to “unimaginable harm,” it is important to underline Taft’s emphasis on
the need for “overwhelming evidence of an imminent threat.” If the emphasis were to
shift to the possibility of “unimaginable harm” or “catastrophic attack,”52 there would in
fact be a move from anticipatory self-defence to preventive self-defence. Beyond the
fundamental questions about preventive self-defence that were raised above, efforts to
circumscribe it primarily with reference to the possibility of unimaginable harm or
catastrophic attack raise further concerns.

As the U.K. Foreign Affairs Committee

observed in a July 2004 report:
Since a potentially catastrophic attack … is by its very nature out of all proportion, a proportional
response could potentially be catastrophic in its own right. As a result, quantifying and even
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curtailing a state’s right to a ‘proportional’ response … is a major challenge for the international
53
legal system.

To conclude this brief overview of the preventive war debate, Article 51 and
complementary customary law remain broadly adequate to delimit unilateral military
responses to security threats. They strike a fundamentally appropriate balance between
competing values and policies, including domestic political and cultural autonomy, and
the need to limit the exposure of civilian populations to war. The Security Council’s
collective process remains the most appropriate forum for deliberation and legitimation
of responses to more remote security threats. While those responses will sometimes have
to involve military intervention, more often than not inspection regimes, counterproliferation efforts or international counter-terrorism commitments will be both more
appropriate and more effective. And in all these cases, a collective response will be far
stronger than actions by individual states or ad hoc coalitions.

Perhaps not surprisingly, these are also the conclusions of the UN High Level Panel
report. It denies the need for and appropriateness of a “rewriting or reinterpretation of
Article 51,” suggesting that Security Council authority under Chapter VII of the UN
Charter is broad enough to deal with situations where the use of force may be required
“not just reactively but preventively and before a latent threat becomes imminent.”54 As
noted earlier in the discussion of the collective security system, the panel proposed
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specific criteria for the Council to consider in making decisions on the use of military
force, including in circumstances of preventive action.55

2. Armed Attack and Non-State Actors
Although the overall balance struck by the self-defense regime remains adequate, some
specific changes are needed. An initial question is whether terrorist attacks as such can
constitute armed attacks within the meaning of Article 51, or whether such attacks must
by definition be those of another state.

While the wording of Article 51 does not

explicitly include the latter requirement, it has been commonly understood to be
implicit.56

The International Court of Justice confirmed this reading in its recent

Advisory Opinion on the Israeli Separation Barrier.57 But the requirement of a state
attack is increasingly contested, notably in light of Security Council resolution 1368
(2001), which “reaffirmed” the right to self-defence in the context of the terrorist attacks
of September 11, 2001.58

However, it is one question whether the right to self-defence can be exercised against
terrorist attackers or not. Another is the question of the circumstances in which force can
be used in or against another state to defend against a terrorist attack.59 Since inter-state
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force may be used only in self-defence, military action against another state will require
that the state is implicated in the relevant attack. And it is precisely with respect to the
nature of the link between the target state of a self-defence action and perpetrators of
attacks, such as terrorists, that certain adjustments to the self-defence regime are required.
The Nicaragua decision of the International Court of Justice required agency, assessing
the use of force within the framework of state-responsibility.60 State practice and opinio
juris since September 11th suggest that a shift away from this approach is underway.61

Given the dangers of global terrorism, the issue of state support cannot be adequately
addressed within the framework of state responsibility, which envisages non-forceful
countermeasures.62 Instead, when a state is supporting terror, either directly or through
acquiescence, the appropriate framework is that of self-defense. Of course, the threshold
requirement of an armed attack or an imminent threat must remain applicable. Further, in
establishing the necessary link between terrorists and a state for the purposes of selfdefence, while proof of agency should no longer be required, one would need to show
more than that terrorists are found on the state’s territory.63 ‘Harbouring’ terrorists
should not be a reason to invoke self-defense unless it amounts to at least tacit approval
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of terrorist attacks.64 Proof of direct support or at least tacit approval should be required.
Tacit approval could be shown by a refusal to apprehend and to hand over terrorist
suspects that have been identified within the borders of a state. States without any
effective government may be an exception.

In cases of ‘state failure’, the simple

presence of terrorists may be enough to justify a carefully targeted armed response,
addressed at the terrorists alone. This approach would indeed involve a limited extension
of self-defense to resist the armed attacks or imminent attacks of non-state actors, but
only in the rare situations where state authority is absent.

The evidentiary requirements outlined above closely parallel the more general
considerations that restrict self-defence to actions that are both necessary and
proportionate. Military action is permissible only when no other reasonable way exists to
remove the terrorist threat. Unless the threat is grave and imminent, force cannot be used
unless the harbouring state has been given the opportunity to remove the threat from its
territory.65 In addition, the level of support provided to terrorist organizations by a
harbouring state determines the proportional and thus permissible military response. If a
state merely allowed its territory to be used but provided no active support, defensive use
of force would be limited to targeting the terrorist threat itself, rather than attacking the
harbouring state or its infrastructure.

However, if the harbouring state provided

significant material or logistical support, the facilities and personnel directly engaged in
providing that support could be subject to defensive action.66
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3. Self-Defence and Issue Linkage
The debate over responses to global terrorism has raised difficult questions about the
interplay of security concerns, human rights, democratic governance, and the use of
force. In his March 2004 speech at Sedgefield, Tony Blair put it as follows:
September 11th was for me a revelation. What had seemed inchoate came together. … From
September 11th on, I could see the threat plainly. Here were terrorists prepared to bring about
Armageddon. Here were states whose leadership cared for no-one but themselves; were often
cruel and tyrannical towards their own people; and who saw WMD as a means of defending
themselves against any attempt external or internal to remove them and who, in their chaotic and
corrupt state, were in any event porous and irresponsible with neither the will nor capability to
prevent terrorists who also hated the West, from exploiting their chaos and corruption….
Containment will not work in the face of the global threat that confronts us. The terrorists have no
intention of being contained. The states that proliferate or acquire WMD illegally are doing so
precisely to avoid containment. Emphatically I am not saying that every situation leads to military
action. But we surely have a duty and a right to prevent the threat materialising; and we surely
have a responsibility to act when a nation's people are subjected to a regime such as Saddam's.
Otherwise, we are powerless to fight the aggression and injustice which over time puts at risk our
67
security and way of life.

It can hardly be denied there are linkages amongst humanitarian crises, repressive
regimes, collapsing states, terrorism and international security threats. It is equally clear
that, effective policy responses must carefully consider and address these linkages.
However, when it comes to military interventions, it remains crucial that they be justified
on grounds that relate to the problems that one is seeking to alleviate.68 Neither effective
decision-making on the use of force nor international law is aided by merging all of these
issues. In particular, great caution is warranted in importing such issue linkage into the
self-defence regime, as the US Security Strategy appears to propose by ‘profiling’
threatening states through a blend of human rights, governance, and security criteria.69

67

Sedgefield Speech, supra, note 6 (emphasis added).
See Lowe, supra, note 21, at 861.
69
NSS, supra, note 5, at 13-16 (describing the features of a ‘rogue state’ and outlining a doctrine of
preemption). But see Ruth Wedgwood, “The Fall of Saddam Hussein: Security Council Mandates and
68

22
At the level of public rhetoric, linkages were also made in the ex post facto justifications
for the Iraq war, blending self-defense, global security, pro-democracy and liberation
arguments.70 Although the legal justification for the war was based on a set of Security
Council resolutions,71 the parallel public rhetoric could be read as part of an effort
advocating new parameters for self-defence. Judging from his Sedgefield speech, it
would seem that the British Prime Minister is at the very least asking whether such new
parameters are required.72

To reiterate, the questions raised by complex issue linkages are clearly important ones.
However, in the context of the rules on the use of force, there is great danger that, when
issues are merged into a global super-threat, war is too easily justified as defensive and
placed beyond challenge. The contours of the ‘threat’ that demanded response become
unclear, and categories of justification are merged, confused and ultimately disabled.

Legal norms are typically applied by analogy to a broader framework of norms and to
past practices that circumscribe plausible interpretation.73 Legal norms are not self-
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applying, but neither are they infinitely malleable.74 It is not enough that ‘an argument’
can be made; the argument must have the power to convince. But to discharge their
evaluative function and to impose justificatory discipline, legal categories must retain
relative normative clarity and coherence. That is exactly why international law requires
more specific, testable claims and why and the continuing validity of the legal framework
of self-defence must be reaffirmed. It is crucial, therefore, to maintain the distinctions
among the questions that international law currently asks, and the justifications it
requires.

Is a given war justified as self-defense?

Is a state claiming a threat to

international peace and security that would normally require Security Council action?75 I
would add a third question: is there a “responsibility to protect” particularly threatened
populations in a third state?

I highlight the latter question again in this context because the issues raised by the
responsibility to protect include not just the difficult question of how one might enable
the Security Council to deploy force for human protection when it is needed.76 As just
suggested, we confront a significant danger that clarity of purpose and the necessary
ability of legal norms to demand justification will be lost if we allow the merging of all
use of force justifications into one overarching security threat. Thus, although there are
good reasons to worry about the potential scope of humanitarian intervention, and its
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possible abuse,77 here too we seem to be at a crossroads. If no legal adjustments are
made to provide for a carefully circumscribed responsibility to intervene, even wider and
more dangerous claims may be advanced.

Though hard, identifying the precise

parameters for intervention is preferable to blending humanitarian and security
justifications.78 It is for this reason alone that the endorsement by the UN High Level
Panel of criteria for assessing the appropriateness of military intervention is to be
welcomed.79

4. The Right to Self-Defence and Security Council Authority: Article 51
One issue that has received relatively less attention in the most recent round of debates
than the big questions about the scope of the right to self-defence is that of the
connections between states’ right to self-defence and the collective security system.
Article 51 requires states to immediately report measures taken in exercise of their right
to self-defence to the Security Council, and reaffirms the Council’s authority “to take at
any time such action as it deems necessary in order to maintain or restore international
peace and security.” More importantly, Article 51 underlines the primary position of the
Security Council by placing an explicit limit on the right to self-defence.80 Under Article
51, nothing shall impair states’ inherent right to self-defence “until the Security Council
has taken measures necessary to maintain international peace and security.” Based on the
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wording of Article 51 and the broader purposes of the Charter, some observers suggest
that the right to self-defence ceases once the Security Council has taken any measures to
maintain peace and security.81

For the majority of commentators, the correct

interpretation of Article 51 is that the right to self-defence does not end simply when the
Security Council has undertaken measures, but only when these measures have had the
effect of restoring peace and security.82 According to Thomas Franck, while this reading
does not accord with the text Article 51, it has become accepted practice that the Security
Council and states acting under Article 51 can have concurrent powers.83

For the many years during which the Security Council was hampered by Cold War
tensions, the requirements of Article 51 may have been largely the object of academic
interest.84 However, the Council’s active engagement in the crisis following Iraq’s
invasion of Kuwait put the practical ramifications of the Article 51 requirements into the
spotlight.85 In its resolution 661 (1990), the Security Council specifically affirmed “the
inherent right of individual or collective self-defence, in response to the armed attack by
Iraq against Kuwait, in accordance with Article 51 of the Charter.”86 Through this
preambular statement, the Council made clear that the right to self-defence was not pre81
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empted by its involvement in the matter, nor by the sanctions it imposed through the
resolution.

Because of the difficulties in determining whether the Security Council has “taken
measures necessary to maintain international peace and security,” it is obviously
preferable that the Council provide a specific statement on the continuation of the selfdefence right. Thus, in the case of the Kuwait crisis, it was clear that the United States
and the United Kingdom could act in collective self-defence of Kuwait until the Council
specifically authorized, in resolution 678 (1990), the use of force to expel Iraq from
Kuwait.87 By contrast, in the latter resolution, the Council did not provide a clear
statement on whether the authorization to use all necessary means displaced or
supplemented the relevant states’ right to self-defence.88 The resolution thus invited the
argument that Chapter VII measures could “co-exist with the “inherent” right of a state
and its allies to defend against an armed attack,” until collective measures “have had the
effect of restoring international peace and security.”89 Even if one agrees with Thomas
Franck’s conclusion that this interpretation leads to a sensible result,90 it raises an array of
thorny issues as to the scope of the right to self-defence. To name but one issue in the
case at hand, in face of Security Council authorized military measures to expel Iraq from
Kuwait, to what extent could self-defence measures still meet the requirement of
necessity?

87

U.N. Doc. S/RES/678, 29 November 1990, para. 2. And see Gray, supra, note 80, at 93-94.
The resolution merely reaffirmed a series of prior resolutions, including resolution 661. Resolution 678,
ibid., preamble.
89
Franck, supra, note 58, at 841. But see Schrijver, supra, note 42, at 281-282.
90
Franck, ibid.
88

27
The importance of a clear Security Council statement was illustrated again following the
terrorist attacks of September 11th. Immediately after the attack, the Council recognized
“the inherent right of individual or collective self-defence in accordance with the
Charter” in its resolution 1368 (2001).91

In specifically reaffirming that right in

resolution 1373 (2001),92 the Council then made clear that the array of counter-terrorism
measures it mandated in that resolution did not displace the right to self-defence.
However, it is also worth noting that, unlike the forcible measures contemplated in
resolution 678, the measures required by resolution 1373 were of a general, preventative
nature and not aimed specifically at removing the threat to international peace and
security posed by Al-Qaida and the Taliban.93

In any case, it was clear that,

notwithstanding the Security Council’s being seized of the matter, the United States and
allied countries were entitled to use force in self-defence, to the extent that the
requirements of that right were otherwise met.94

And yet, the Afghanistan intervention too ultimately raised questions pertaining to the
Article 51 requirements.

After the initial campaign against the Taliban and the

establishment of an interim administration for Afghanistan, Security Council resolution
1386 did authorize the creation of an International Security Assistance Force (ISAF) “to
assist the Afghan Interim Authority in the maintenance of security in Kabul and its
surrounding areas.”95 The resolution also authorized the member states participating in

91

Supra, note 58.
U.N. Doc. S/RES/1373, 28 September 2001, preamble.
93
Schrijver, supra, note 42, at 282; Franck, supra, note 58, at 841.
94
For a detailed discussion of the latter question, see Mary-Ellen O’Connell, “Evidence of Terror,” (2002)
J. Conflict & Security L. 19.
95
U.N. Doc. S/RES/1386, 20 December 2001, para. 1.
92

28
ISAF “to take all necessary measures to fulfil its mandate.”96 This resolution, while it
reaffirmed resolutions 1368 and 1373, did not specifically re-confirm the right to selfdefence. Thus, in view of the opaque terms of ISAF’s mandate and its authority to use
force, there is room for debate on whether or not resolution 1386 provided for all
necessary measures.97 The answer to question is of considerable importance, given its
implications for the scope of the American and allied states’ right to use force in
Afghanistan.

I have offered a relatively detailed account of the questions raised by Article 51 because
they would assume heightened importance if the scope of states’ right to self defence
were indeed to expand.

So long as the right to self-defence remains bounded by

reasonably tight requirements, questions regarding its co-existence with the collective
authority of the Security Council, while by no means uncomplicated, would seem to be
manageable. In any case, there would only be a relatively limited range of circumstances
in which individual states’ right to defend themselves would cut into the much broader
realm of threats to international peace and security. However, to the extent that selfdefence expands into what is now the exclusive domain of the collective security system,
Article 51 is likely to become another fault-line in the debate on authority to use force.
Claims of preventive self-defence and claims that blend humanitarian and security issues
with self-defence arguments are most likely to raise this spectre.
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It has been suggested that the Article 51 balancing between self-defence and Security
Council authority could actually be a mechanism for Charter adaptation. Specifically, the
suggestion is that Security Council pronouncements on the existence of the right to selfdefence could serve to manage a “controlled extension” of the right to self-defence to
address the circumstances of individual cases.98

As the preceding two examples

illustrate, there is a constructive role for Security Council pronouncements on states’
right to self-defence in certain circumstances. That role arises when states have a right to
self-defence according to the existing legal requirements. In such circumstances it is
important for the Council to clarify when, notwithstanding its involvement, individual
states can continue to take military measures necessary to defend themselves.

However, were the Council to affirm the existence of a right to self-defence in
circumstances where a right to self-defence has not traditionally existed, it could
undermine rather than improve the collective security system.99

If, in such

circumstances, the Council resorted to affirmations of self-defence rights to extricate
itself from the need to authorize collective measures, it would progressively write itself
out of the collective security business.

Sooner rather than later, Security Council

confirmations of the right to self-defence would be cast as affirmations of the expansion
of states’ unilateral entitlement to resort to force.

Given the dynamics in the Council, it may be unlikely that its pronouncements would
stray significantly beyond the accepted scope of self-defence.
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Nonetheless, it is
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important to note that the Council has so far avoided slipping on this slope. In the case of
Iraq’s invasion of Kuwait in 1990, its pronouncements pertained to a clear cut case of
self-defence. Resolution 1368 has invited more debate on whether or not the Council
merely offered a generic reference to the right to self-defence,100 confirmed its
assessment that sufficient links existed between Al-Quaeda and the Taliban regime to
attribute the September 11th attacks to the latter within established parameters,101 or
endorsed a new, more open-ended right to self-defence against terrorist attacks.102
Certainly in retrospect, given the evidence confirming significant Al-Quaeda and Taliban
links and confirming that further attacks were planned,103 it seems fair to conclude that
resolution 1368, and its reaffirmation in resolution 1373, remained on sufficiently solid
ground.

Finally, in the case of the 2003 invasion of Iraq, an explicit self-defence

argument was not advanced,104 and relevant Security Council resolutions do not contain
even a generic reference to states’ inherent right to self-defence.105

Conclusion
Radical change to the Charter framework on the use of force must be resisted as both
unnecessary and unwise. The balance between individual and collective authority to
resort to military force remains fundamentally sound.

Limited adjustments to the

requirements of a link between the target state of defensive action and perpetrators of
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attacks are required to adapt the rules on self-defence to the fact that terrorist networks
are a major source of attacks today. But the sweeping claim that the existing legal regime
on self-defense cannot accommodate global terrorism and new security threats vastly
overstates the issues at hand. It also distracts from the real issues by suggesting that only
the use of force can solve problems that actually require far more complex responses.
The Security Council remains the most appropriate forum for deliberation and
legitimation of responses to more remote security threats or humanitarian emergencies.
At the end of the day, the only way to global security is a collective one. But if the
collective security system is to meet the attendant challenges, the consensus on the
international framework governing the use of force must be renewed. The report of the
High Level Panel on Threats, Challenges and Change offers a good starting point for that
renewal. States must now engage with the report and work towards agreement on the
merits of its recommendations.

