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[97]  I'must confess that I have serious doubts about the soundness of O’Reilly J.’s assertion,
found at paragraph 65 of his Reasons, that Canada was bound “to take all appropriate measures to
promote Mr. Khadr’s physical, psychological and social recovery”. With respect, the Judge again
appears to have forgotten that Mr. Khadr was and is detained at Guantanamo Bay by the US

military.

[98]  The statements made by O’Reilly J. explain, in my view, why he did not give serious
consideration to the steps taken by Canada from the moment it learned of Mr. Khadr’s arrest in
Afghanistan. In my view, these steps, when considered in their proper context, are sufficient for me
to conclude that Canada met its duty to protect Mr. Khadr. In other words, the only possible steps
that Canada could take, looking at the matter fairly and realistically, are the ones that it took through
the diplomatic channel Whicﬁ I have outlined at paragraph 13 of these Reasons. To this I would add
that there were, in my view, no specific means by which Canada was bound to act. As the only
means available to Canada were through the diplomatic channel, the means to be employed could
only be determined by Canada in the exercise of its powers regarding matters of foreign policy and

national interest.

[99]  In summary, Canada sought consular access for Mr. Khadr, which the US refused. It also
requested the US not transfer Mr. Khadr to Guantanamo Bay, given his age, but to no avail. Further,
Canada, on a separate occasion, attempted to convince the US that Mr. Khadr, given his age, should
be transferred to a facility for juvenile enemy combatants. In the fall of 2003, Canada expressed its

concerns to the US that Mr. Khadr could be subject to the death penalty and sought assurances with
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regard to his medical situation. In June 2004, Canada sought assurances from the US that detainees
in Guantanamo Bay would be treated in accordance with international humanitarian and human
rights laws. Further, throughout 2004, Canada continued to monitor Mr. Khadr’s situation and kept
in contact with US officials in that regard. In July 2004, Canada informed the US that it expected
that Mr. Khadr would be entitled to judicial review of his detention before a court of law, in
accordance with due process and international law. In January 2005, upon receipt of reports that
physical and psychological coercion was being used against detainees at Guantanamo Bay, Canada
made it known to the US that it expected detainees to be treated humanely and that perpetrators of

mistreatment would be brought to justice.

[100] During 2005 and 2006, Canada requested that Mr. Khadr be provided with independent
medical attention. Although the US continued to refuse consular access to Mr. Khadr during 2005, it
permitted Canadian officials to conduct welfare visits with Mr. Khadr in Guantanamo Bay. Such
visits were made in March and December 2005, in July 2006, in June, August and November of

2007, as well as in February through June of 2008.

[101] Other than the fact that Canada, as determined by the Supreme Court of Canada in Khadr,
supra, should not have proceeded with interviews in 2003 and 2004 and should not have provided
the information obtained therefrom to US authorities, I cannot see how Canada’s conduct can be
criticized. Thus, in the end, it appears that what has given rise to the Judge’s Order is the fact that
Canadian officials questioned Mr. Khadr in 2003 and 2004. That breach, in my respectful view, has

been remedied by the Order made by the Supreme Court in Khadr, supra. Hence, notwithstanding
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the fact that the interviews should not have taken place, and considering the reality of Mr. Khadr’s
detention, I am satisfied that the steps taken by Canada from 2002 to 2008 are sufficient to satisfy
Canada’s duty to protect Mr. Khadr. The scope of Canada’s duty, as I have attempted to explain,
must necessarily depends on the circumstances of the case and in the present matter, on the

circumstances of Mr, Khadr’s detention.

[102] Iwould add that I also cannot agree with the statement made by O’Reilly J. at paragraph 52
of his Reasons that by questioning Mr. Khadr, Canada had been knowingly involved in his
mistreatment. In my view, that determination cannot find any basis in the evidence before us. The
fact that Canada had been made aware that US authorities were using sleep deprivation as an
interrogation technique, cannot, per se, lead to the conclusion that Canada participated therein or
was some how culpable in regard thereto. Canadian officials did not participate in or condoned Mr.
Khadr’s mistreatment. Nor, in my view, can it be seriously said that Canada either directly or
indirectly intended to mistreat Mr. Khadr. On the contrary, as the evidence clearly shows, Canada
took a number of steps, which I have already outlined, to insure Mr. Khadr’s security. It should also
been borne in mind that at the time that the interviews were conducted, the US neither permitted
consular access nor had it yet authorized welfare visits. In fact, both before and after the interviews,
Canadian officials pressed the US to have access to Mr. Khadr in order to assess his welfare. Also,
various requests were made by Canada to the US regarding Mr. Khadr’s treatment. It was only in

March 2005 that Canadian officials were allowed to conduct welfare visits with Mr. Khadr.
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[103] [Itherefore conclude hat if section 7 of the Charter imposed a duty on Canada to protect Mr.

Khadr, Canada has fulfilled hat duty.

[104] Inow turnto the rer edy granted by O’Reilly J., which, in my view, constitutes his second

€ITor.

[105] Canada argues, and agree, that the redress granted by O’Reilly J. appears to be an attempt
by him to address the fact tt it Canada had knowledge of his mistreatment in 2004. As I have
already stated, Canada’s kn wledge does not constitute participation in Mr. Khadr’s mistreatment. I

will therefore say no more ¢ 1 that point.

[106] Inmy opinion, the r’ medy granted by O’Reilly J. exceeds the role of the Federal Court and
is not within the power of ti > Court to grant. Ordering Canada to request the repatriation of Mr.
Khadr constitutes, in my vic v, a direct interference into Canada’s conduct of its foreign affairs. It is
clear that Canada has decidr 4 not to seek Mr. Khadr’s repatriation at the present time. Why Canada
has taken that position is, in my respectful view, not for us to criticize or inquire into. Whether
Canada should seek Mr. Kh .dr’s repatriation at the present is a matter best left to the Executive. In
other words, how Canada st ould conduct its foreign affairs, including the management of its
relationship with the US anc the determination of the means by which it should advance its position
in regard to the protection o 'Canada’s national interest and its fight against terrorism, should be left
to the judgment of those wt » have been entrusted by the democratic process to manage these

matters on behalf of the Car adian people.
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[107] Insupport of this view I wish to refer to two English decisions. The first one is Abassi v.

Secretary of State, [2002] EWJ No. 4947, [2002] EWCA Div. 1598. In that case, the issue before

the Court of Appeal was whether the Foreign Office could be compelled to make representations on

behalf of Mr. Abassi, a British national captured by the US military in Afghanistan and detained

since January 2002 at Guantanamo Bay, or to take other appropriate action on his behalf, In

dismissing Mr. Abassi’s judicial review application, the Court, at paragraph 106 of its Reasons,

made the following points:

106. We would summarise our views as to what the authorities establish as follows:

B.

It is not an answer to a claim for judicial review to say that the source of the
power of the Foreign Office is the prerogative. It is the subject matter that is
determinative.

Despite extensive citation of authority there is nothing which supports the
imposition of an enforceable duty to protect the citizen. The European
Convention on Human Rights does not impose any such duty. Its
incorporation into the municipal law cannot therefore found a sound basis on
which to consider the authorities binding on this court.

However the Foreign Office has discretion whether to exercise the right,
which it undoubtedly has, to protect British citizens. It has indicated in the
ways explained what a British citizen may expect of it. The expectations are
limited and the discretion is a very wide one but there is no reason which its
decision or inaction should not be reviewable if it can be shown that the same
were irrational or contrary to legitimate expectations; but the court cannot
enter the forbidden areas, including decisions affecting foreign policy.

It is highly likely that any decision of the Foreign and Commonwealth Office,
as to whether to make representations on a diplomatic level, will be intimately
connected with decisions relating to this country’s foreign policy, but an
obligation to consider the position of a particular British citizen and consider
the extent to which some action might be taken on his behalf, would seen
unlikely itself to impinge on any forbidden area.

The extent to which it may be possible to require more than that the Foreign
Secretary give due consideration to a request for assistance will depend on the
facts of the particular case.

[Emphasis added]
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[108] I wish to emphasize more particularly points no. iii., iv. and v. where the Court states that it
cannot interfere with decisions affecting foreign policy, that decisions made by the Foreign and

Commonwealth Office as to whether representations should be made »n behalf of a citizen “will be
intimately connected with decisions relating to this country’s foreign “iolicy”, and that requiring the
Foreign Secretary to do more than give due consideration to a request “will depend on the facts of a

particular case”.

[109] The fact that Canadian officials conducted interviews which o'1ght not to have been
conducted does not allow us, in my respectful view, to enter what the English Court of Appeal has
characterized as constituting “the forbidden areas”. The existence of circumstances much more
exceptional that those of this case would be required for us to consider intruding into matters of

foreign policy and national interest.

[110] In asubsequent decision, A/ Rawi v. Secretary of State, [2006] EWCA Civ 1279, [2008] QB
1598, the English Court of Appeal reiterated the view which it had exoressed in Abassi, supra.
There, three of the appellants were residents of the United Kingdom and were detained at
Guantanamo Bay. They requested the Foreign Secretary to ask the US Government to release them.
Following a negative answer, the appellants sought an Order of the High Court ordering the Foreign
Secretary to make such a request. The evidence before the Court was ‘that the Foreign Secretary was
of the view that such a request should not be made. As the Court puts it at paragraph 1 of its
Reasons:

1. [...] The evidence is that it is against her [the Foreign Secretary] [...] better judgment to
do so. She considers that it would probably be seen by the United States as unjustified
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special pleading by the United Kingdom and would be likely to be both ineffective and
counterproductive,

[111] In addition to reiterating the view expressed in Abassi, supra, the Court of Appeal, at
paragraphs 147 and 148, made the following remarks:

147. For present purposes, we would approach the matter as follows. The courts have a
special responsibility in the field of human rights. It arises in part from the impetus of the
HRA, in part from the common law's jealousy in seeing that intrusive State power is always
strictly justified. The elected government has a special responsibility in what may be called
strategic fields of policy, such as the conduct of foreign relations and matters of national
security. It arises in part from considerations of competence, in part from the constitutional
imperative of electoral accountability. In Secretary of State for the Home Department v.
Rehman [2003} 1 AC 153 Lord Hoffmann said at paragraph 62:

It is not only that the executive has access to special

information and expertise in these matters. It is also that

such decisions, with serious potential results for the

community, require a legitimacy which can be conferred

only by entrusting them to persons responsible to the

community through the democratic process. If the people

are to accept the consequences of such decisions, they

must be made by persons whom the people have elected

and whom they can remove.

148. This case has involved issues touching both the government's conduct of foreign
relations, and national security: pre-eminently the former. In those areas the common law
assigns the duty of decision upon the merits to the elected arm of government; all the more
so if they combine in the same case. This is the law for constitutional as well as pragmatic
reasons, as Lord Hoffmann has explained. The court's role is to see that the government
strictly complies with all formal requirements, and rationally considers the matters it has to
confront. Here, because of the subject-matter, the law accords to the executive an especially
broad margin of discretion. This conclusion betrays no want of concern for the plight of the
appellants. At the outset we described the case as acute on its facts, and so it is. But it is the
court's duty to decide where lies the legal edge between the executive and judicial functions.
That exercise has been this appeal's principal theme.

[Emphasis added]

[112] In the present matter, I can find absolutely no basis to justify the remedy granted by

O’Reilly J. The fact that Canada has refused to request Mr. Khadr’s repatriation and that Canada has
000103



Reasons for Judgment and Judgment of the Federal Court of Appeal, August 14,13200949
age:

not “pointed to any particular harm that would result” from granting such a remedy is, in my
respectful view, an irrelevant consideration. The remedy awarded by O’Reilly J. simply cannot be
justified. In the circumstances, we must necessarily, as O’Reilly J. recognized earlier on his
Reasons, allow considerable discretion to the executive in dealing with matters such as the one now
before us. Canada has considered the question of whether repatriation should be requested and it has

decided that it should not. That, in my view, should end the matter.

[113] Iam also of the view that the remedy granted by O’Reilly J. is inappropriate in that it bears
no connection to Canada’s alleged breach of Mr. Khadr’s rights under section 7 of the Charter. To
repeat, it is the fact that Canadian officials interviewed Mr. Khadr in 2003 and 2004 and provided
the information which they obtained to US authorities coupled with O’Reilly J.’s finding that
Canada was knowingly involved in Mr. Khadr’s mistreatment which has led to the granting of the

remedy.

[114] With respect, I cannot see the link between the inappropriateness of the interviews and the
remedy of repatriation, a remedy which is, in my view, totally disproportionate in the
circumstances. In Khadr, supra, the Supreme Court dealt with Canada’s breach by ordering that it
provide Mr. Khadr with the information which it had passed on to US authorities. Perhaps an Order
could have issued prohibiting Canada from using the information obtained from Mr. Khadr, should
Canada ever decide to prosecute him in Canada. That remedy would have at least some connection
to the alleged breach. It might also suffice, in the circumstances, for the Court to grant, as Canada

suggests, a declaration indicating which actions of Canada are unconstitutional.
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[115] Iwould add that the fact that O’Reilly J. believed that Canada’s “request for repatriation
would likely be granted by the US” (see paragraph 88 of his Reasons) is an irrelevant consideration
and, in any event, is pure speculation on the part of the judge. As I have attempted to make clear, the
decision as to whether such a request should be made is one which ought to be made by Canada and
not by O’Reilly J. or this Court. It is up to Canada, in the exercise of its powers over foreign policy
to determine the most appropriate course of action in dealing with the US with regard to Mr.

Khard’s situation.

[116] One final matter. Because O’Reilly J. found that Mr. Khadr’s rights under section 7 had
been breached, he did not address the other grounds raised by Mr. Khadr, who argued that his rights

under sections 6 and 12 of the Charter had been breached.

[117] Inmy view, as neither one of these sections was breached, Canada cannot be required
thereunder to request Mr. Khadr’s repatriation. Section 6 of the Charter provides that every citizen
of Canada “‘has the right to enter, remain in and leave Canada”, However, Canadian officials have
not deprived Mr. Khadr of this right to enter the country; rather, it is US officials who are detaining
him in Guantanamo Bay. If or when Mr. Khadr is released by the US, he will retain his
conétitutional right to enter Canada. In fact, Canada says that if he is convicted by the US Military
Commission, he may make an application under the /nternational Transfer of Offenders Act, S.C.

2004, c. 21 to serve his sentence in Canada.
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[118] Section 12 of the Charter provides that “[e]veryone has the right not to be subjected to any
cruel and unusual treatment or punishment”. However, the mistreatment suffered by Mr. Khadr in
Guantanamo Bay was imposed by US officials, not by Canadian agents, and section 12 of the
Charter is not applicable to charges or punishments under foreign law (see Kindler v. Canada
(Minister of Justice), [1991] 2 S.C.R. 779 at paragraphs 168 and 169; see also Peter W. Hogg,
Constitutional Law of Canada, 5™ ed. Supplemented, vol. 2 (Scarborough: Carswell, 2007) at 47-
25). The fact that Canadian officials interviewed Mr. Khadr cannot amount to cruel and unusual
treatment, even if these officials were aware that Mr. Khadr had been deprived of sleep. Mere

knowledge of Mr. Khadr mistreatment cannot be equated with participation in such mistreatment.

[119] For these reasons, I would allow the appeal with costs and I would dismiss Mr. Khadr’s

judicial review application, also with costs.

“M. Nadon™
JA.
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