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1.   Towards Confluence:  Justifying a New Extradition Act 

At the time the new Extradition Act
 received second reading as Bill C-40 on 8 October 1998, Eleni Bakopanos, the Parliamentary Secretary to Minister of Justice Anne McLellan, addressed the House of Commons to provide a gloss of the legislative purpose of the new Act.  “The bill overhauls extradition laws in Canada and creates a modern, effective system for extradition appropriate for the 21st century,” she said.  “It will help us to better meet our international commitments and ensure that Canada is not a safe haven for criminals seeking to avoid justice.”  Then she added:  “Even with countries with a similar legal tradition such as the United States, we have heard on numerous occasions how difficult it is to obtain extradition from Canada.” 
   A review of several prominent extradition cases leads to the conclusion not only that it has not been difficult for the United States to obtain extradition from Canada since the Canada-U.S. Treaty was ratified in 1976, but also that the move towards confluence in extradition procedure by legislated short-cuts creates an injustice for the individuals facing extradition and imperils Canada’s sovereignty over extradition matters.

Bakopanos’ remark with respect to difficulties encountered in extradition between Canada and the United States reflected the frustration expressed by an American judge and prosecutor in the case of several Canadians caught in a cross-border gem-trading scam.  Alluding to Bakopanos’ comments, former senior members of the Department of Justice stated that the evidentiary provisions of the new Act derived in part from a perceived problem that the demand for affidavits from witnesses could not be met, especially where “there were a large number of witnesses, including victims.”
  They referred specifically to the Ontario Court of Appeal judgement in U.S.A. v. Shulman,
 stating that “the absence of affidavits from 51 alleged victims of a fraud resulted in a discharge on 51 out of 52 counts in the indictment.”
  Canada should have held this case in high esteem, reflecting as it did a standard that the United States was required to meet.  However, instead of holding the course, Canada amended its legislation in order to accommodate sloppy and in fact scurrilous extradition practice.

In Shulman and the related cases of U.S.A. v. Cobb and U.S.A. v. Tsioubris,
 the American prosecutors alleged that between 1989 and 1993 some 67 Americans were defrauded of $22 million worth of gemstones.  A total of 89 people had been indicted by a federal grand jury in Pennsylvania on 19 July 1994, including Shulman, who faced 51 substantive counts of mail and wire fraud, and one count of conspiracy to commit mail and wire fraud.  Shulman and three other accused living in Canada insisted on their right to an extradition hearing.  

On 22 May 1995, in the course of sentencing one of the co-accused in Philadelphia, the trial judge stated, 

“I am attempting to treat everyone who comes in here, especially those who cooperated, in an evenhanded fashion…. The sentence that I’m imposing I think takes into account your cooperation and certainly you’re entitled to have that recognized.  I want you to believe me that as to those people who don’t come in and cooperate and if we get them extradited and they’re found guilty, as far as I’m concerned they’re going to get the absolute maximum jail sentence that the law permits me to give.”

Two and a half years later, in a television interview with Lyndon MacIntyre for CBC’s Fifth Estate aired in Canada on 30 September 1997, the prosecutor and principal affiant in the extradition case, Gordon Zubrod, explicitly described the threatening techniques used by American prosecutors to obtain the cooperation of accused persons and alluded to threats he had made to some of the Canadian accused in an attempt to get them to forsake their right to an extradition hearing:

Zubrod:  I have told some of these individuals, “Look, you can come down and you can put this behind you by serving your time in prison and making restitution to the victims, or you can wind up serving a great deal longer sentence under much more stringent conditions,” and describe those conditions to them.

MacIntyre:  How would you describe those conditions?

Zubrod:  You’re going to be the boyfriend of a very bad man if you wait out your extradition.

MacIntyre:  And does that have much of an impact on these people?

Zubrod:  Well, out of the 89 people we’ve indicted so far, approximately 55 of them have said, “We give up.”

In Shulman the prosecutor was relying on statements obtained from several of the 55 co-accused who had said “We give up.”   As Krivel et al. pointed out, the “difficulty” that Bakopanos had alluded to in her address to the House of Commons, with Shulman in mind, was that the statements introduced by the United States were not in formal affidavit form.  The extradition judge had refused to extradite Shulman on the basis of the undocumented counts on the basis that, without formal affidavit evidence, a prima facie case had not been made out.  This is exactly the purpose of an extradition hearing:  to ascertain that each of the charges faced by the person being extradited meets the preliminary inquiry test of sufficiency of evidence to make out a prima face case to support possible conviction.

While Howard Shulman was committed for surrender prior to the remarks made by the prosecutor (the comments of the judge not having come to his attention), three other accused, Harry Cobb, Allen Grossman and James Tsioubris, successfully argued before their extradition judges that their extradition hearing had been compromised by the remarks of both the judge and the prosecutor.  The Ontario Court of Appeal disagreed, however, ruling that the extradition hearing judge had no business granting Charter remedies for foreign procedure:  that was the domain of the Minister of Justice.  The trio appealed further to the Supreme Court of Canada.  Although the Minister did not make a surrender order in their cases pending the decision of the Supreme Court of Canada on their applications for leave to appeal, the Minister did order the surrender of Howard Shulman.  Two days later, the Supreme Court granted Cobb, Grossman and Tsioubris leave to appeal.  

Of even more significance than the fact that the Minister was prepared to surrender an individual to the American authorities under circumstances where undue pressure was placed on a Canadian accused to forego due legal process was the fact that officials of Canada’s Department of Justice responded to the outcome of the Shulman case at the Court of Appeal level by drafting new legislation that would abandon the time-honoured procedure of demanding affidavit evidence sufficient to support a prima facie case.  In order to achieve confluence with the United States in extradition practice, they drafted a “record of the case” approach that depended on an unsworn, unaffirmed statement by a judge or prosecutor, who merely had to state that he or she had evidence sufficient to advance the case against the accused.  Under the new legislation, the decision formerly made by a Canadian judge in an extradition hearing in Canada could now be made by the foreign prosecutor in a summary  of the evidence contained in the record of the case.   Sections 32(1)(a) and 33 of the new Act, read together, made it mandatory for Canadian extradition judges to accept into evidence at extradition hearings a “record of the case” which could consist of as little as a summary which included a statement from the judge or prosecutor to the effect that the request conformed to the law of the requesting country.  Under the new provisions, if a prosecutor stated that he or she had a legal case, the extradition judge had to accept that as the essence of the “evidence.”  This watered-down evidentiary requirement became law in 1999.

Despite the fact that Article 10(2) of the Canada-U.S. Treaty required requests and supporting evidence to be vetted through the U.S. State Department and the Canadian consular office, “Significantly, the United States, the extradition partner which makes the largest number of requests to Canada, has been providing evidence by way of record of the case rather than according to the treaty provisions since the inception of the new Act.”
  That meant that the Treaty had to be changed to reflect the new system. Driven largely by unprecedented pressure from the United States to achieve not merely comity but confluence in extradition matters, Canada agreed to a binding treaty provision that, since it entered into force on 30 April 2003, gives Canada lop-sided status in evidentiary matters.  The amendments to the Treaty contained in the Second Protocol allowed the United States to retain the status quo, requiring Canada to authenticate and certify evidence in support of extradition requests, even as Canada relaxed the standards of evidence so that American prosecutors could make their pitch directly to the Minister of Justice. As a result, the process of extradition from Canada to the United States can be facilitated as never before.
 

The timing of  the amendments to the Treaty was both auspicious and suspicious.  The Supreme Court of Canada heard the Cobb, Tsioubris and Shulman cases on 24 March 2000, even as negotiations of a new Protocol proceeded.  The Second Protocol, in which the Treaty was made to conform to the Canadian Act, was signed on 12 January 2001.  The Supreme Court judgement in Cobb, Tsioubris and Shulman was handed down three months later, on 5 April 2001.  In that decision, the Supreme Court of Canada held that since the United States had allowed its officials to place undue pressure on a Canadian citizen to forego due legal process in Canada, the United States had disentitled itself from pursuing its extradition request before the courts.  “The intimidation bore upon the judicial phase of the extradition process in its entirety, thus engaging the appellant’s right to fundamental justice under s. 7 of the Charter as well as by virtue of the doctrine of abuse of process,” said Arbour J. in her judgment.

Despite the several judgments of the Supreme Court of Canada in Cobb, Tsioubris and Shulman, the Minister proceeded with the amendments to the Canada-U.S. Treaty so that the Treaty would conform to the 1999 Act.  Like sections 32 and 33 of the Act, the main amendment effectively gives either a judge or a prosecutor the power to make assertions, admissible as evidence on their face, that the evidence has been gathered according to American law and in the opinion of the affiant is sufficient to warrant proceeding to trial.  Since the Second Protocol is part and parcel of the Treaty, it is now binding on Canada.  Thus, extradition judges in Canada – but not in the United States – are now required to accept as evidence unsworn and unaffirmed assertions by foreign prosecutors that amount to second- and third-hand hearsay.  On the other hand, where extradition requests from Canada to the United States are concerned, Canada’s Minister of Justice must still authenticate the evidence, and the evidence must be certified by a Canadian consular officer in the United States.  

The introduction of the record of the case, while “one of the most significant features of the new legislation,”
 is only one of many major changes in extradition procedure established by the new Act.  The introduction of a ministerial “authority to proceed,” which sets the parameters of judicial consideration, creates a startling imbalance between the roles of the executive and the judiciary.  The Act severely and specifically limits the judicial discretion traditionally enjoyed by extradition judges.  It also assigns to the Minister of Justice unparalleled executive discretion of a type that the Minister has in the past shown little inclination to use.  

The new Act effectively reduces extradition in Canada from a traditionally judicial process (as it remains in the United States) to an essentially administrative process.  More significantly, individual rights within Canada have been sacrificed to comity in a misguided attempt on the part of legislative drafters to achieve confluence in North American extradition practice. Unfortunately, by adopting the new statute and parallel amendments to the Treaty, Canada has pole-vaulted her way out of the field of credible extradition practice, abandoning much of  a 200-year tradition of specialized rules and procedures that have evolved to protect the individual.  As Anne Warner LaForest, one of the most frequently cited authorities on extradition law, remarked in an article in 2002,

In enacting the 1999 Act, Canada did not merely follow and respond to an international movement that led it to alter the balance between comity and liberty in extradition hearings.  The reality is that Canada has gone further than virtually any other country in facilitating extradition.  It has done so in the absence of strong empirical support for the view that such an incursion on the liberty of the fugitive was needed.

Since the Act specifically assigns extraordinary discretionary powers, formerly the domain of judges, to the Minister of Justice, many of the central issues involved in extradition can no longer be examined ab initio in the extradition hearing.  As LaForest observed, “It is difficult to understand why the judicial role has been retained in the new Act, as the extradition judge has little, if anything, to do.”
   


An examination of several of the central extradition cases that have informed extradition process will show that Canada had every reason to insist upon traditional protections such as requiring requesting nations to provide prima facie evidence of double criminality, rather than abandoning as it has any semblance of diplomatic formality.
2.  Judicial vs. Executive Discretion

Historically, extradition is a form of executive privilege designed to accommodate requests from one country to another to apprehend and deliver a person charged with or convicted of a crime.  For many decades after the American War of Independence, neither Britain nor the United States extradited fugitives, each arguing that unquestioning acceptance into its sovereign territory of fugitives from foreign jurisdictions was fundamental to its existence as an independent state.  In fact, the extradition of Jonathan Robbins, also known as Thomas Nash, from the United States to Great Britain under the Jay Treaty met stiff opposition from the public and from Congress, and may have been responsible for unseating America’s second president, John Adams.  Through Secretary of State Timothy Pickering, Adams had directed a district judge in South Carolina to deliver up Robbins, an alleged mutineer accused of murdering a British naval officer, to Great Britain.  Upon his surrender, Robbins, who claimed to have been an American who had been impressed into naval service by the British against his will, was taken by the British to Jamaica, where he was summarily tried, hanged and gibbeted – much to the consternation of the American public. 

 It was argued then, and continues to be the law, that the provisions of the various treaties could not be implemented in the absence of enabling legislation. From 1842 on, the Ashburton-Webster Treaty was complemented by enabling statutes by the United States, Great Britain, and eventually Canada.  It fell to the courts to interpret the provisions of the enabling legislation and the Treaty even though it was the domain of the executive to apply the law.  The legislation set out the different roles of the judiciary and the executive, effectively codifying the law and practice of extradition courts and the executive as they developed.  

Although the Supreme Court of Canada recognized in 1997 that “one of the most important functions of the extradition hearing is the protection of the liberty of the individual,”
 the new Act removes most of the traditional protections of the individual from the domain of extradition judges and leaves their application to the discretion of the Minister of Justice, the very person who is most committed to expediting extradition as one of Canada’s main “international obligations.” 

Who, seriously, has the duty or responsibility to provide a remedy, where one is called for, to prevent injustice or to preserve the rights of an individual facing extradition for prosecution in a foreign land?  Who most appropriately has the discretion? More to the point, will the considerable discretion now accorded the Minister of Justice by the Act be used judiciously not only in favor of international obligations but also in favor of individual rights?  If the Minister refuses to exercise his or her legislated discretion in extradition matters, as has happened time and time again in the past two decades, will the courts leap into the breach to provide a remedy?  Will extradition judges, who have a clear statutory mandate to apply constitutional remedies to ensure a fair hearing,
 use their judicial discretion to apply this mandate to broader abuse of process, 
 even though their doing so invites appeals by the Minister of Justice and the Attorney General?   
The new Extradition Act appears to give to the minister broad powers to exercise discretion in favour of the individual.  However, the Minister is not often disposed to exercise his discretion in favour of the individual, opting instead for the heady international esteem that comes with fulfilling “international obligations.”  In the past, Ministers of Justice in Canada have as a matter of policy refused to exercise their discretion even when to do so was clearly within their mandate.  For example, successive Ministers refused to seek Article 6 assurances from the United States that persons facing the death penalty would not be executed if extradited.  Not since the 19th Century has either a Minister or the courts ruled that an offence was of a political character.  And never has a Minister elected to prosecute the individual rather than extradite – an issue that was raised in Shulman – although the Minister is empowered by the Treaty to make that choice and is obliged to consider all factors relevant to making such a decision.  It falls to the courts of appeal and ultimately to the Supreme Court of Canada to monitor the Minister’s deliberations.  

The Extradition Treaty between Canada and the United States of America,
 first signed in 1971, was designed to “make more effective the cooperation of the two countries in the repression of crime by making provision for the reciprocal extradition of offenders.”
  However, political turmoil in America surrounding “getting out of  Vietnam,” and later the Watergate scandal, led to a delay in ratifying the Treaty in the United States.  Furthermore, American negotiators were not satisfied that all the bases were covered with respect to hijacking, terrorism and drug smuggling.  One proposed amendment in the pre-ratification period limited the list of exceptions to the political offences exemption, and another redefined illegal drugs in conformity with various multilateral Conventions.  Acting Secretary of State Joseph John Sisco accepted the changes on behalf of the United States on 9 July 1974.  However, the current Extradition Treaty between Canada and the United States was not ratified until 22 March 1976.
  

The prerogative for negotiating treaties lies with the executive.  In Canada, the Minister of Justice is responsible for the implementation of extradition agreements, including monitoring treaty compliance and receiving, administering and monitoring the progress of requests made under the Treaty. 
   The Supreme Court of Canada has consistently rejected any role an extradition judge may take upon himself in the nature of monitoring compliance with treaties.  “Parliament chose to give authority to the Minister of Justice.  It is the Minister who must consider the good faith and honour of this country in its relations with other states.”
   In both U.S.A. v. McVey (1992)
 and U.S.A. v. Lepine (1993),
  the Supreme Court of Canada held that judicial monitoring of treaty compliance at the extradition hearing level amounted to a usurpation of a function of the executive.  In the wake of these pronouncements,  treaty interpretation came to fall entirely within the discretionary realm of the Minister of Justice rather than the judiciary.  

3.    Deceit by U.S. Authorities: The Case of Leonard Peltier 


Undoubtedly the greatest failure of both judicial and executive discretion in Canadian extradition history surrounds the decisions of both the extradition judge and the Minister of Justice in the case of Leonard Peltier, an American Indian Movement (AIM) leader accused of the murder of two FBI special agents at Wounded Knee, South Dakota in 1975.  Quite simply, both judge and Minister were duped by overzealous members of the FBI, who led suborned evidence that since has been debunked, repudiated, disclaimed and recanted many times over – to no practical effect.  Twenty-eight years after his initial arrest by the RCMP at Smallboy’s Camp west of Rocky Mountain House, Leonard Peltier remains in a federal penitentiary in the United States.  Yet there was and is no direct evidence to support his conviction.    

Naturally enough, persons in Canada facing murder charges in a retentionist state of the United States are concerned lest they face execution once they are delivered up to U.S. authorities.  At the time the new Treaty came into force on 22 March 1976, Leonard Peltier was in RCMP custody.  However, the alleged crime had occurred the previous summer – before the Treaty came into force. 

Peltier had a sound reputation as an AIM leader with political savvy.  The tribal elders of Pine Ridge Reservation near Oglala in South Dakota had invited him to stay at the reservation to help protect the traditional elders and their families from raids by an FBI-organized GOON squad – “GOON” standing for “Guardians of the Oglala Nation.”  On 26 June 1975 (so the official story goes) two FBI agents, Ray Williams and Jack Coler, drove onto the reservation in hot pursuit of a red truck driven by a man suspected of having stolen a pair of cowboy boots.  Documents discovered long after the trial through an application under the Freedom of Information Act revealed that an assortment of FBI agents, Bureau of Indian Affairs (BIA) agents, and GOONS, all armed, had been waiting in the woods for 20 minutes before  the first shots were fired, initially from the police side of the line.
  In the course of the ensuing firefight, the two FBI agents and one Sioux man were shot dead.  

The authenticated record from South Dakota submitted in support of Peltier’s extradition included an affidavit from Myrtle Poor Bear, who claimed not only to be a girlfriend of Leonard Peltier, but also to have witnessed the shooting of the FBI officers.  Peltier denied even knowing the woman, but the affidavit was unassailable, since under the provisions of the Extradition Act it was not necessary to present Ms. Poor Bear for cross-examination: her evidence could only be challenged at trial once Peltier was returned to South Dakota. 

Peltier’s lawyer D.J. Rosenbloom, applied to Schultz J. for relief under the Canadian Bill of Rights,
  arguing that as a high-profile leader in the American Indian Movement, Peltier would be exposed to cruel and unusual treatment or punishment while incarcerated before and during his trial.  Furthermore, Peltier’s status in the community as an “Indian leader” charged with the murder of FBI agents would all but guarantee that he would not receive a fair trial in South Dakota.  Finally, under the law of South Dakota, he would be subject to the death penalty, which was the epitome of “cruel and unusual punishment.”
   


Rosenbloom was in effect asking the court to anticipate the treatment that Peltier might expect to receive in a foreign state.  Schultz J. refused to extend the powers of the Canadian Bill of Rights beyond the territory of Canada, falling back on the “rule of non-inquiry” – the assumption that courts and judges in foreign states with which Canada has a treaty would necessarily act fairly.  Schultz J. held that the avoidance of the death penalty and the other issues raised fell to the discretion of the Minister, not to the discretion of the Court.  He committed Peltier for extradition, and the matter went forward to the Minister of Justice.


The Minister considered whether the offences were of a political character, and determined that they were not.
  He opined that Peltier’s constitutional rights, including the right to due process under s. 1(a) of the Canadian Bill of Rights, would not be infringed if Peltier were to be returned to the United States.  In exercising his discretion to surrender Peltier to the American authorities, the Minister relied on the affidavit evidence of Myrtle Poor Bear, as had Schultz J. in the Supreme Court of British Columbia.  Significantly, at Peltier’s trial in Fargo, North Dakota, Myrtle Poor Bear was dropped from the witness list. 

On 18 April 1977, a jury found Peltier guilty of two counts of first degree murder.  His conviction was based on circumstantial evidence, including analysis of firearms and ammunition found in the burned-out hulk of a car that ultimately could not be connected to him at all.  Even the firearms evidence was tainted, since federal prosecutors suppressed exculpatory evidence that the ammunition did not match his gun.  Nonetheless, Peltier was sentenced to two life terms, to be served consecutively.
  He appealed, and over the next 24 years continued to appeal, hoping for a new trial on the grounds that the FBI and expert witnesses had either tampered with, juggled, or withheld forensic evidence, specifically ballistics evidence with respect to firing pin markings on cartridge casings.  

On 10 November 2000, Myrtle Poor Bear testified under oath for the first time before former Quebec Court of Appeal judge Fred Kaufman, confessing what Peltier had been saying all along:  that her incriminating statement had been coerced by FBI agents anxious to close the file on their deceased colleagues.

In her first public statement on the case, Ms. Poor Bear testified that she agreed to implicate Mr. Peltier in the 1975 shooting deaths of two Federal Bureau of Investigation agents in North Dakota only after she had endured months of unrelenting harassment and threats from other FBI agents.


“They told me they were going to take my child away from me.  They told me they were going to get me for conspiracy, and I would face 15 years in prison if I didn’t co-operate.  They said they had witnesses who place me at the scene.”


The 48-year-old woman said her claim that she was Mr. Peltier’s girlfriend and that she saw him shoot the agents was utterly false.  She testified she has never met Mr. Peltier, and that she was actually 80 kilometers away at the time of the shooting.

Her whereabouts at the time of the shooting was corroborated by her sister, Elaine Poor Bear-Martinez, who also testified at the Toronto hearing.  

Ms. Poor Bear testified that the FBI told her that if she signed a false affidavit incriminating Peltier in the murders of the FBI agents, they would not threaten her with taking away her children any more.  However, word soon leaked out that she was an FBI informant.  She testified that the agents then told her that without their protection, she “would be killed as a traitor by the American Indian Movement.”  She claimed the FBI showed her photographs of decomposing body parts of Anna Mae Aquash, an Indian activist from Nova Scotia who had been executed and dumped into a ravine on the reserve. In Toronto in November, 2000, Ms. Poor Bear testified that the agents actually hung Aquash’s autopsy pictures on the wall in front of her:  “They said that’s how I was going to end up if I didn’t co-operate with them.  They said they could kill me and get away with it.  I was very scared.”
  

Judge Kaufman was impressed with Ms. Poor Bear’s testimony.  “I say without hesitation that each of the witnesses appeared honest and credible,” he wrote in a letter to then President Bill Clinton.  He urged the President to consider granting Peltier executive clemency.  He concluded that Peltier had been extradited from Canada “under false pretenses” and that his extradition and jailing were “highly questionable”:  “‘I am satisfied that if this had been known when the extradition hearings took place, the request to extradite Peltier would likely have been refused.’”
 

One member of the Leonard Peltier Defence Committee, Professor Dianne Martin of Osgoode Hall Law School at York University in Toronto, stated, “A strong case has now become overwhelming.  There is a clear pattern of [U.S.] government misconduct.”  Even constitutional law expert Professor Peter Hogg wrote a letter to the White House saying that it appeared very likely that a miscarriage of justice had been done in the Peltier case:  “I add my voice to those who urge that executive clemency be granted.”
  Nonetheless, then Canadian Justice Minister Anne McLellan wrote to United States Attorney-General Janet Reno that she saw “nothing untoward in the case.”
  Undoubtedly, the Minister’s statement of opinion served to scuttle any chance Peltier may have had for executive clemency.
  Executive “discretion” had won the day.

However, the real loser was extradition procedure.  Once again, Canadian authorities had bowed to pressure from the United States not to recognize or remedy disparities in evidentiary process where to do so might interrupt the flow of extradition of fugitives from Canada to the United States.
4.  About Schmidt
Official attitudes towards extradition in Canada since the ratification of the Canada-U.S. Treaty were shaped largely by Gerard Vincent LaForest, early in his career a Department of Justice lawyer who drew from his experiences to write Extradition to and from Canada (1960). 
   LaForest prepared his rather thin first edition as a guide for use by the Canadian Department of Justice.  “Since the work was originally prepared for official purposes,” LaForest wrote in the preface, “I have refrained from criticizing the legislation.”
 

After serving on the New Brunswick Court of Appeal, LaForest J. went on to distinguish himself as a justice in the Supreme Court of Canada whose judgments on extradition matters usually carried the day.  In this capacity, he was to become the most influential voice in extradition law in Canada.  Usually his decisions were endorsed by his colleagues in the Supreme Court of Canada, and were followed religiously in the courts below. After all, LaForest J. had literally “written the book” – and for four decades it was the only book – on Canadian extradition law.
  While a justice in the Supreme Court of Canada, he unstintingly supporting the executive role over that of the judiciary – and international obligations over individual rights.  

Schmidt v. The Queen (1987)
 was the first of a trilogy of cases to reach the Supreme Court of Canada that dealt directly with the interface between the Canada-United States Extradition Treaty and the 1982 Canadian Charter of Rights and Freedoms.
  The judgment in Schmidt was released on 14 May 1987, along with those of U.S.A. v. Allard
 and Argentina v. Mellino.
  In both Allard and Mellino, LaForest J. referred to Schmidt on the substantive issues, making this the pre-eminent case on extradition up to that time.  In fact the case remains central to Canadian extradition law, setting a standard that the Supreme Court of Canada followed in the spate of extradition cases that came down in 2001 – U.S.A. v. Burns, U.S.A. v. Cobb, U.S.A. v. Shulman, U.S.A. v. Tsioubris, and U.S.A. v. Kwok.
  

Helen Susan Schmidt, a Canadian, was alleged to have abducted her two-year-old granddaughter from Cleveland to New York, where for the next two years she raised the child as her own.  She was indicted by two separate grand juries in Ohio with “child stealing” under Ohio state law and “kidnapping” under United States federal law.  

The United States is notorious for switching jurisdictions when an initial charge fails to “stick.” United States constitutional case law holds that where different jurisdictions (such as two or more states, or the federal government and a state government) bring separate charges, double jeopardy does not occur. Furthermore, evidence wrongfully obtained in one jurisdiction is not excluded from use in another American jurisdiction.    Hence in U.S.A. v. Langlois (1989),
 

the fugitive had been charged with the possession of cocaine and smuggling of cocaine under the law of Maryland.  These charges were later dismissed because of unreasonable search, and on the following day the fugitive was charged with the federal offence of possession of cocaine with intent to distribute.  In the United States, there are three further possibilities.  First, the fugitive may be requested for a second federal offence.  Secondly, the fugitive may be requested for a second state offence.  Finally, there is the possibility that the fugitive may have been tried or acquitted in one state but his extradition is sought by another state with concurrent jurisdiction.

Before the initiation of extradition proceedings, Helen Schmidt had already been tried for and acquitted of the federal kidnapping charge after testifying that she had been led to believe that her son was the natural father of the girl, whose mother was a prostitute.
  A week after her acquittal, on 6 August 1982, Ms. Schmidt returned home to Canada.  However, the State of Ohio still sought her extradition for child stealing, a separate offence from kidnapping.  Before the extradition judge in Kirkland Lake, and later in the Ontario Court of Appeal, Schmidt unsuccessfully pled a version of autrefois acquit on the grounds that in Canada she would be protected from such seeming double jeopardy by sections 7 and 11(h) of the Charter, sections of the Criminal Code dealing with res judicata and autrefois acquit,
  and Article 4(1)(i) of the Canada-United States Treaty.   

In his judgment, LaForest J. noted that res judicata and double jeopardy were defences that could be raised by Schmidt at her trial in the United States:

The judicial process in a foreign country must not be subjected to finicky evaluations against the rules governing the legal process in this country.  A judicial system is not, for example, fundamentally unjust –  indeed it may in its practical workings be as just as ours – because it functions on the basis of an investigatory system without a presumption of innocence or, generally, because its procedural or evidentiary safeguards have none of the rigors of our system.

LaForest’s point was that the entire treaty system that has developed in the past century operates under the assumption that justice will ultimately prevail once a person is returned to the requesting state.
  He added that extradition entailed an exercise of good faith in honouring international obligations.  “An attempt by courts to consider defences more appropriately dealt with at trial could seriously affect the efficient working of a salutary system devised by states for the mutual surrender of suspected wrongdoers.
  While conceding that there may be some situations where the broader provisions of ss. 6, 7 and 15 of the Charter would apply; the Charter did not apply to criminal proceedings outside Canada’s borders.  The courts should not assume that the executive authorities “will overlook their duty to obey constitutional norms by surrendering an individual to a foreign country under circumstances where doing so would be fundamentally unjust.”
   Furthermore, the  extradition judge had to begin with the notion that the administration of justice in the foreign nation “sufficiently corresponds to our concepts of justice to warrant entering into the treaty in the first place:

Blind judicial deference to executive judgment cannot, of course be expected.  The courts have the duty to uphold the Constitution.  None the less, this is an area where the Executive is likely to be far better informed than the courts, and where the courts must be extremely circumspect so as to avoid interfering unduly in decisions that involve the good faith and honour of this country in its relations with other states.  In a word, judicial intervention must be limited to cases of real substance.

He added that “the present system of extradition works because courts give the treaties a fair and liberal interpretation with a view to fulfilling Canada’s obligations.”
  

The concept of giving a treaty a “fair and liberal interpretation” favouring the requesting country and honouring Canada’s obligations by extraditing the individual
 is obviously at odds with the principle of giving the Charter “a large and liberal interpretation.”
  Peter W. Hogg pointed out a similar conundrum in his classic text Constitutional Law of Canada:
  “In the context of federalism, the large and liberal interpretation is the course of judicial restraint; it tends to uphold challenged legislation, reinforcing a presumption of constitutionality.”  However, in the context of the Charter, a large and liberal interpretation has precisely the opposite effect:

The Charter of Rights does not confer power on the Parliament or Legislatures.  On the contrary, it denies power to the Parliament and Legislatures.  A generous interpretation of the Charter cannot be justified as increasing the powers of the legislative bodies; it will have the effect of reducing their powers.  It is the course of judicial activism, since it will lead to more invalidations of laws than a narrow interpretation of the Charter.  The justification for a generous interpretation of the Charter is that it will give full effect to the civil liberties that are guaranteed by the Charter.  That was the approach of the Supreme Court of Canada in A.-G. Que. v. Blaikie (1979)
 …. With respect to the Charter, the Court has agreed that it calls for “a generous interpretation, avoiding what has been called ‘the austerity of tabulated legalism’, suitable to give the individuals the full measure of the fundamental rights and freedoms referred to.”
 

Legal principles of extradition procedure in Canada in the 1990s thus reflected a conservative establishmentarian tone extolling the virtues of a “fair and liberal interpretation” of extradition treaties in favour of meeting Canada’s international obligations rather than being concerned with a “large and liberal” or “broad and generous” interpretation of competing Charter rights of individuals caught in the extradition net.
 Hogg remarked:

The Supreme Court of Canada has allowed s. 7 to drift even further away from the “basic tenets of the legal system” in its Charter review of extradition cases…. In Canada v. Schmidt (1987), the Court held that s. 7 would be breached by an extradition order where a fugitive faced a punishment under foreign law which would “shock the conscience” of, or be “simply unacceptable” to, reasonable Canadians.  How do judges determine whether or not foreign laws are “shocking” or “unacceptable”?  One might think that such determinations would be governed by the Supreme Court of Canada’s jurisprudence under s. 12 of the Charter, which prohibits “cruel and unusual” punishments.  The Court has upheld extradition orders where fugitives faced drug charges in the United States carrying mandatory penalties of 15 to 20 years imprisonment, despite the fact that the Court has held that a seven-year minimum sentence for similar offences in Canada’s Criminal Code is cruel and unusual.  This means that long mandatory minimum sentences for drug offences are cruel and unusual, but not shocking or unacceptable!  This counterintuitive proposition simply underlines the enormous discretion that the Supreme Court of Canada has assumed for itself under the rubric of fundamental justice.

Hogg went on to criticize the Court for its failure to provide reasons in three of its 1996 extradition judgments:  U.S.A. v. Jamieson,
 U.S.A. v. Whitley,
 and U.S.A. v. Ross.

In each of the three cases, the Court delivered no opinion other than to uphold the extradition order “substantially for the reasons” of the court of appeal.  With respect, this seems a perfunctory disposition of such important issues.  If the Supreme Court of Canada does not fully agree with the reasons of the court below it should provide its own reasons.

He added with respect to the Ross decision in the British Columbia Court of Appeal,

Finch J.A. politely indicated that he found it difficult to apply the Schmidt test, and he sensibly suggested that the notion of the “reasonable man,” however useful in determining standards of care, was not useful in assessing sentencing guidelines.  In affirming the decision of the Court of Appeal, the Supreme Court of Canada did not address this opinion, rather they disposed of the case “substantially for the reasons” of Taylor J.A., with whom Finch J.A. had concurred.

It was in this way – against all logic, according to Professor Hogg – that the Supreme Court of Canada was able to preserve LaForest J.’s troublesome Schmidt test for future reference and possible posterity.
  In fact, in many ways, the new Act is a codification of extradition law and procedure established by LaForest J. in the long line of cases following Schmidt that sought to cooperate fully with U.S. authorities and to smooth the way for extradition between the two countries. 

5.   Applying the Canada-U.S. Treaty

a)  The “No Death Penalty” Assurance 

Article 6 of the Canada- United States Treaty pertains to cases where fugitives face the death penalty if returned to a retentionist jurisdiction:  

ARTICLE 6

When the offense for which extradition is requested is punishable by death under the laws of the requesting State and the laws of the requested State do not permit such punishment for that offense, extradition may be refused unless the requesting State provides such assurances as the requested State considers sufficient that the death penalty shall not be imposed, or, if imposed, shall not be executed.

Although the wording of the Treaty clearly allows for the exercise of discretion on the part of the executive, the common sense purpose of Article 6 is unambiguous: since persons charged with first degree murder would not face the death penalty in the requested abolitionist state, that state should not surrender such fugitives to a retentionist extradition partner without first obtaining assurances that in the course of prosecution, the death penalty would not be sought,
 or if it was sought, would not be implemented.  Successive Ministers of Justice were reluctant to apply the protection implied in Article 6 of the Treaty to fugitives charged with capital offences such as murder.  One explanation is that two rather gruesome cases – Kindler
 and Ng
 – tainted the perception of the appellate courts, which for years did not interfere with the Ministers’ refusal to exercise executive discretion in this area. 

As Arbour J. explained in U.S.A. v. Burns (2001), Kindler and Ng were exceptional on their facts beyond the pale.  She found that Article 6 of the Treaty was in tune with contemporary international efforts to abolish the death penalty.  The Court held that to order the extradition of Burns and Rafay (accused of beating to death Rafay’s parents and sister with a baseball bat) without first obtaining Article 6 assurances would violate the principles of fundamental justice as guaranteed by s. 7 of the Canadian Charter of Rights and Freedoms.  
There is no suggestion in the evidence that asking for assurances would undermine Canada’s international obligations or good relations with neighboring states.  The extradition treaty between Canada and the United States explicitly provides for a request for assurances and Canada would be in full compliance with its international obligations by making it.

Thus the Supreme Court of Canada was able at last to bring a common sense reading to Article 6 of the Treaty.  In death penalty cases at least, the Minister will henceforth have to exercise discretion to apply the Charter and Article 6 of the Treaty in a meaningful way instead of  blithely ignoring a sound discretionary Treaty provision similar to those that other civilized nations take pains to honour.
  As the court noted, the United States consistently gave such assurances to other countries upon request; why wouldn’t it give them to Canada?  The fact is that for many years, out of a misguided sense that to make the request was an unreasonable imposition on its main extradition partner, the Minister and the staff of the Department of Justice had a policy of not bothering to ask.

b)  The Case of Robert Judge

Article 7 of the Treaty gives discretion to the executive of the requested state either to surrender or postpone surrender where the fugitive is being prosecuted or has been sentenced for an unrelated offence until after the proceedings or any sentence arising from them have concluded.  While this makes eminent sense, in the case of long sentences there is a danger that the country in which the individual is incarcerated could lose sight of the entire procedure, or of the significance of “extradition” for the accused, whether the process is legal or otherwise.   For example, in 1987, Roger Judge, then 44, escaped custody in Philadelphia and fled to Canada after being convicted of the shotgun slaying of his 15-year-old former girlfriend and her new boyfriend, 18.    Judge faced the death penalty for the two murders.  Once in Canada, he committed a string of armed robberies in British Columbia, for which he was convicted and received a ten-year sentence.  He served his time in a Quebec penitentiary. When his sentence expired, Canadian immigration authorities attempted to deport him.  He applied for a stay of the deportation order to the Superior Court of Quebec – a court which does not have jurisdiction to deal with federal immigration matters.  Before he could appeal this “disguised extradition” to the appropriate court, he was shunted across the border into the waiting arms of Pennsylvania authorities and taken to Philadelphia, where he was initially scheduled to be executed on 2 December 2002.  The U.S. District Court of Eastern Pennsylvania issued a stay of execution two months before he was due to die.  Although Judge was not formally extradited from Canada to the United States, the United Nations Human Rights Committee ruled in August, 2003 that “Canada shirked its international responsibilities” when it deported him to a country where he faced the death penalty: 

For countries that have abolished the death penalty, there is an obligation not to expose a person to the real risk of its application….  By deporting [Judge] to the United States where he was under sentence of death, Canada established the crucial link in the causal chain that would make possible [his] execution. 
   

The Committee found that Canada had failed to demand guarantees from American authorities that Judge would not be executed, and should not have sent him to the United States before he could appeal his expulsion.

Judge’s case points out the wisdom of formalizing extradition procedure and protocol to accord with Articles 6 and 7 of the Treaty.   The U.N. ruling stipulated that countries that have abolished the death penalty were obliged to protect life, stating:  “They may not remove, either by deportation or extradition, individuals from their jurisdiction if it may be reasonably anticipated they will be sentenced to death.”
 That had been the gist of Judge’s initial application to the Superior Court of Quebec.
  

c)  Sufficiency of Evidence  
Article 10 of the Treaty requires as a condition precedent to extradition that “evidence be found sufficient, according to the laws of the place where the person sought shall be found, … to justify his committal for trial” in the requested country.
  This provision reflects a double criminality requirement, but refers specifically to sufficiency of the evidence rather than conduct.  Although “sufficiency” of evidence implies the leading of evidence sufficient to make out a prima facie case, the court is required to “hear” the evidence of the person sought where he or she wishes to raise Charter issues or other defences.  Certainly the person facing extradition has a statutory right to adduce evidence, and at common law has a right to build a case for a purpose beyond the narrow requirements of the extradition judge.  U.S.A. v. Bembenek (1992)
 is authority for the proposition that the extradition judge has the discretion to receive evidence that could be used by the Minister to assess the political ramifications of carrying through with a surrender.  Bambi Bembenek had been convicted of murdering the ex-wife of her husband, and had received a life sentence with little prospect of parole. She escaped custody and fled to Canada.  The United States applied for her extradition.  However, before her arrest could be ordered on the extradition warrant, she was arrested on an immigration warrant, the Immigration Branch determining that she should be deported as an undesirable.  Deportation procedure is far less complex than extradition, and so the Department of Justice bided its time, assuming that an order for her deportation would succeed.  Preliminary to her deportation hearing, Bembenek applied for and received bail:  since the last place she wanted to go was the United States, Bembenek was not considered a flight risk by the immigration tribunal. 

Upon her being granted bail, she was promptly re-arrested under the provisions of the Extradition Act.  She applied to the Ontario Court (General Division) for an application for habeas corpus.  Campbell J. seemed to consider the dual proceedings to verge on abuse of process:

It is a matter of particular concern that the government is proceeding with the immigration proceedings at the very same time it proceeds against the applicant on the extradition proceedings.  Counsel for the Minister takes the position that the deportation and extradition should both proceed at the same time.  Counsel was unable to say which proceedings will go first, which proceedings will take precedence, or which proceedings would defer to the other.  The position, that both would proceed simultaneously, poses obvious practical problems.  It aggravates the multiplicity of proceedings when the applicant has to face two simultaneous attacks on her presence in the country by two separate branches of the government at the very same time with no hint how the two simultaneous proceedings are intended to interact and no assurance that the practical problems of multiplicity have been or will be considered. 

Campbell J. ultimately rejected Bembenek’s application for habeas corpus.  After all, there was little doubt that she had been lawfully detained.  However the habeas corpus application brought her case into the limelight, and the extradition court and the Minister thereafter proceeded very cautiously.    For example, Watt J., the extradition judge, allowed extraneous evidence to be led regarding American sentencing and parole practice.  Chances are, Bembenek, having once escaped, would have faced life imprisonment without possibility of parole for a long, long time upon her return to the United States. 

That the courts continued to exercise judicial discretion in assessing evidence under Article 10 was clearly illustrated in U.S.A. v. Liang (1995), where Oliver J. took it upon himself to strike out paragraphs of the authenticated record submitted by the United States that appeared to be hearsay, including one affidavit containing three paragraphs numbered “11”.  Oliver J. remarked, citing Mr. Justice Holmes in U.S.A. v. Wong: “‘It is difficult to believe that the material has been prepared, assembled, authenticated, reviewed and then filed in these proceedings by skilled attorneys and barristers’ ….  I share the ‘difficulty of belief’ expressed by my brother Holmes in the present case….

Apart from the slipshod and lackadaisical manner in which the documentation supporting this application for extradition has been prepared by those persons in the requesting state charged with that duty I make the following findings:

Firstly I find that what is left of the evidence of the United States of America after exclusion of inadmissible or otherwise improper material is insufficient to support the application before me.

Secondly, I am not satisfied by the evidence of identity of the accused as the person whose extradition is sought.

Thirdly, the fugitive – and I use that term in its technical extradition law sense – is wanted by the requesting state not upon the charge contained in the original Indictment for which he was tried, convicted and sentenced but for a breach of probation.

While some extradition judges showed a willingness to exercise judicial discretion under Article 10 to rectify a situation where otherwise a miscarriage of justice might have occurred, other judges presented with similar facts chose not to.
  U.S.A. v. Gillingham remained before the courts for five years before a judge hearing his habeas corpus application recognized that Gillingham’s alleged breach of the terms of his probation in the United States had taken place entirely within Canada, and the evidence gathered in support of the American extradition application had originated with a Canadian probation supervisor in Ottawa “acting on behalf of the Montana authorities in seeking Mr. Gillingham’s signature on a piece of paper designed to provide evidence of a purported breach of his obligations along with a waiver of extradition.”
  Noting that “at the committal stage, the presiding judge must ensure that the committal order, if it is to issue, is the product of a fair judicial process,” Allan J. of the Supreme Court of British Columbia referred the matter back to the Court of Appeal and strongly recommended that Gillingham be appointed a lawyer.  “Even aside from any claim of Charter protection, litigants are protected from unfair, abusive proceedings through the doctrine of abuse of process,” she said, citing Cobb.
  

6. Applying the Extradition Act

a)  The Authority to Proceed
In U.S.A. v. Baubin (2002), Groberman J. held that the 1999 Extradition Act was “a complete code for hearing extradition matters…. [T]he court is not entitled to engraft additional procedural or substantive requirements on top of those provided by the statute.”
   
As stated in the “General Principle” outlined in subsection 3(1) of the new Act, a person may be extradited, at the Minister’s discretion, in accordance with the Act and “a relevant extradition agreement” – such as the Canada-United States Extradition Treaty 
 – upon the request of an extradition partner, to face prosecution or imposition or enforcement of sentence where the offence is punishable by imprisonment of at least two years or more, unless a relevant extradition agreement specifies otherwise.  The Canada-United States Treaty specifies that extradition can occur between those two countries for conduct that would garner a maximum sentence “exceeding one year.”
 This capture virtually any imaginable criminal conduct, other than specific summary conviction offences.  Although the Act specifies that its provisions are “subject to a relevant extradition agreement,” and therefore the Treaty trumps the Act, the extradition of a person to the United States on a charge that would garner a maximum sentence of less than two years invites Charter scrutiny:  Why should extradition from Canada to the United States have a standard half that of anywhere else?   

Section 7 of the Extradition Act grants to the Minister the responsibility “for the implementation of extradition agreements, the administration of this Act and dealing with requests for extradition made under them.”  The primary discretionary power of the Minister at the “front end” of the extradition process is contained in s. 15, which concerns the issuing of an “Authority to Proceed” (dubbed by some judges the “ATP”
) – a new but important first step in extradition procedure that gives the Minister more executive discretion than ever before, involving as it does interpretation of both domestic and foreign law.  Section 15(1) specifies:

15. (1)  The Minister may, after receiving a request for extradition and being satisfied that the conditions set out in paragraph 3(1)(a) and subsection 3(3) are met in respect of one or more offences mentioned in the request, issue an authority to proceed that authorizes the Attorney General to seek, on behalf of the extradition partner, an order of a court for the committal of the person under section 29.

The ATP authorizes the Attorney General (who is currently also the Minister of Justice) to seek an order for the committal of the person sought by taking it to the second level – the extradition hearing.
  

b) The Extradition Hearing 

The second step of the extradition process contemplated by the Act, the extradition hearing, is judicial in nature and is conducted before a superior court judge to determine whether the extradition is legally justified, applying the standards of a provincial court judge hearing a preliminary inquiry into an alleged indictable offence, as anticipated in sections 24 and 29 of the new Act. 

Many judges have held forth on the standard to be applied in reaching a decision to commit a person for extradition.  The test was set out by O’Connor J.A. of the Ontario Court of Appeal in U.S.A. v. Commisso (2000)
:  “The extradition judge shall commit a fugitive for surrender if satisfied that the conduct that underlies the foreign charge, wherever it took place, would if it occurred in Canada constitute a prima facie case of any of the offences listed in the Extradition Act, or described in the relevant extradition treaty.”
  The court followed the line of cases represented by Schmidt (1987),  U.S.A. v. McVey (1992),
 and U.S.A. v. Dynar (1997),
 of which s. 29 is a codification.  However, in Dynar, Cory and Iacobucci JJ. for the majority went beyond the other decisions in describing the importance of the hearing for the individual concerned:

One of the most important functions of the extradition hearing is the protection of the liberty of the individual.  It ensures that the individual will not be surrendered for trial in a foreign jurisdiction unless, as previously mentioned, the Requesting State presents evidence that demonstrates on a prima facie basis that the individual has committed acts in the foreign jurisdiction that would constitute criminal conduct in Canada.

Subsection 29(2) of the Extradition Act specifies only that the order of committal must contain the name of the person, the place where he or she is held in custody, the name of the extradition partner, and “the offence set out in the authority to proceed for which the committal is ordered.”  Where an authority to proceed does not contain a summary of the conduct that led to the conviction, the extradition judge is left with nothing with which to compare the Canadian offence brought forward by the Minister through the Attorney General.  Thus in U.S.A. v. Persaud (1999),
 one of the first cases to consider s. 29, the court could not determine that the offence set out in the American indictment was the same as the Canadian offence cited in the authority to proceed.  Ewaschuk J. alluded to the “modern principle” that extradition is conduct based.  “However, I must nonetheless be satisfied that the conduct underlying the foreign convictions corresponds in a general sense to the Canadian offences set out in the authority to proceed.” 
  Although s. 29(1)(b) only requires a summary of the material facts underlying the foreign convictions,  “[i]n this case, the documents filed in support of the application make no reference whatsoever to the factual conduct underlying the convictions which would permit me to determine whether that conduct corresponds to the Canadian offences set out in the authority to proceed.”


Similar complaints were heard from other judges attempting to apply s. 29.  In U.S.A. v. Debarros (2000),
 LaForme J. of the Ontario Superior Court of Justice complained, “The authority to proceed ought to provide more detail as to the actual Canadian criminal offences that the Minister wishes the extradition judge to consider.  This would be particularly helpful when dealing with multiple conspiracies.”  Dambrot J. remarked in U.S.A. v. Drysdale (2000):

With the greatest of respect to the drafter of these authorities to proceed, and taking into account the fact that the document is a very new innovation, I cannot avoid commenting that these lists are less than helpful.  In a situation involving facts that give rise to numerous possible conspiracy offences, some broad, some narrow, some national, and some international, an effort ought to be made, in my view, to make clear what conspiracies under Canadian law the Minister wants the extradition judge to consider. 

In that case, counsel for the requesting state eventually specified what offences were actually intended to be considered – but only in the course of oral argument.

Documents from the foreign state submitted as part of the record are to be received by the court under the relaxed rules of evidence contained in the new Act.   Section 31 defines “document” to mean “data recorded in any form, and includes photographs and copies of documents.”  Section 32 provides that certain evidence is admissible “even if it would not otherwise be admissible under Canadian law,” including the contents of documents contained in the certified record of the case, the contents of documents submitted in conformity with the terms of the treaty, and “evidence adduced by the person sought for extradition that is relevant to the tests set out in subsection 29(1) if the judge considers it reliable.”
  Evidence gathered in Canada, however, must satisfy Canadian rules of evidence.

In U.S.A. v. Akrami (2000),
 Romilly J. of the British Columbia Supreme Court specifically analyzed the interplay between s. 29(1) and s. 32(1)(c) of the Act.   In that case, an undercover narcotics agent in San Francisco had audiotaped conversations between the two accused, Rezi Akrami and Mohsen Lessan, who spoke in Farsi, their native tongue.  The agent had ostensibly paraphrased and summarized the conversations in an affidavit in English, implicating Akrami and Lessan in attempts to deal in arms and heroin contrary to American law.  Claiming that the agent had misrepresented what they had said, the respondents relied on s. 32(1)(c) to argue that the requesting state should disclose the tapes, transcripts and translations of the conversations relied on by the agent in order that they be able to adduce evidence  tending to discredit the affidavit.  Counsel for Akrami and Lessan argued  that because a respondent in an extradition hearing is entitled to adduce reliable evidence, the judge has jurisdiction to order disclosure of the evidence so that it can be adduced “in accordance with their s. 32(1)(c) right.”  

Although no previous case dealt specifically with the new legislation, Romilly J. relied on the highly suspect decision of the Manitoba Queen’s Bench in U.S.A. v. Turenne (1999),
 where Steel J. had stated not only that an extradition judge “cannot give credence, without further proof, to any sort of implication that the … authorities cherry picked the evidence that they submitted based on an ulterior motive,”
 but added: “The cases indicate that evidence at an extradition hearing should be accepted even if the judge feels it is manifestly unreliable, incomplete, false, misleading, contradictory of other evidence or the judge feels the witness may have perjured themselves”
 – an observation outrageous on its face.  In Akrami, counsel had argued that the undercover agent, S. A. Hamidi, had indeed selected – “cherry picked” – aspects of the taped conversations to include in his affidavit, thereby rendering the document an inaccurate interpretation of events.  Although Romilly J. recognized this allegation as “a grave reflection upon the motives of the Requesting State,” he refused to accept it without further proof.  Yet he was “not prepared to order disclosure to test such an allegation.”
  In fact, he held that Section 32(1)(c) “merely codifies Steel J.’s conclusion …that a fugitive in an extradition hearing has the right to adduce evidence while at the same time provides the threshold criteria upon which such evidence can be adduced, specifically, relevance and reliability”:

I do not believe Parliament wished for s. 32(1)(c) to be a tool enabling an extradition judge to order disclosure of primary evidence in the hands of a foreign state.  To do so would render it very difficult indeed for Canada to honour its international obligations.  In my view, if Parliament wished for this section to interfere with the expediency and reciprocity of the extradition process it would have said so expressly.

In my view, s. 32(1)(c) is simply an express acknowledgement of a fugitive’s right to adduce relevant evidence in his or her possession.  It is not a tool empowering the courts to make discovery orders affecting foreign states in order to facilitate a fugitive’s right to adduce evidence under that section.  Such an order would clearly run contrary to Canada’s international obligations.

Courts have gone to great lengths to read down the legislation rather than declare it unconstitutional.  In Bougeon v. Canada (Attorney General) (2000),
 for example, Ewaschuk J. held that “to permit an extradition judge to admit evidence at an extradition hearing that would not otherwise be admissible at a Canadian hearing, in the absence of a statutory safeguard against the reception of unreliable evidence,” would violate s. 7 of the Charter.
  He remedied the lack of otherwise inadmissible evidence by adding to the end of s. 32(1)(a) and (b) the phrase, “if the judge considers it reliable” – importing this phrase from s. 32(1)(c).   Boilard J. of the Quebec Superior Court followed suit in United States v. Palmucci (2001).
  On its face, this approach would seem to violate the principle of interpretation, expressio unius est exlusio alteriam.  

In U.S.A. v. Yang (2001)
 the Ontario Court of Appeal disapproved of the approach taken in Bougeon, holding that s. 32 was not a violation of the Charter.  However, Anne Warner LaForest has suggested that Yang was wrongly decided.  

An extradition hearing to assess whether there is sufficient evidence to establish a prima facie case should not be any less rigorous than the process for assessing whether an individual should be prosecuted in this country….  In this light, I submit that the provisions applicable to admissibility and sufficiency in the new Extradition Act are contrary to fundamental justice unless the courts interpret the evidentiary provisions of the new Act so as to re-establish an appropriate balance that allows the extradition judge to protect the liberty of the fugitive by assessing the weight and reliability of the evidence either at the stage of admissibility or in deciding whether there is sufficient evidence to commit the fugitive.

Since the passage of the Extradition Act in 1999, a few cases have recognized the jurisdiction of extradition judges to consider Charter challenges to the introduction of evidence, although generally not successfully on the merits. 
  In U.S.A. v. Licht,
 Dillon J. of the British Columbia Supreme Court was so suspicious of manipulation and illegal activity by U.S. Drug Enforcement Agency (DEA) agents bent on “getting their man” that she refused to order the surrender the accused, Brent (Dave) Licht, whom the United States sought to extradite to face cocaine trafficking charges.   Dillon J. described the incursion of the DEA into Canada to pursue a sting operation against a Canadian as a shocking abuse of Canadian law:  “The illegal conduct is extremely offensive because of the violation of Canadian sovereignty without explanation or apology,” she said.
 Although the DEA initially followed protocol, contacting the RCMP and Immigration authorities, the operation fell through when the RCMP withdrew cooperation and the operative’s immigration permit expired.  Nonetheless, one of the DEA’s agents entered the country illegally and without consent and offered drugs for sale to Licht, thus breaking Canadian law, Dillon J. found.  Although Licht travelled to California to trade marijuana and cash for 50 kilograms of cocaine, he evaded a DEA dragnet and returned to Canada, from where the United States sought to extradite him.  Dillon J. said the DEA sting constituted “an act so wrong that it violates the conscience of the community.”
  Documents presented at the hearing showed that the RCMP had approved the first operation only because they feared the DEA would act illegally if they did not cooperate.  Their suspicions were borne out when the DEA went behind the backs of the RCMP in the second operation.  Said Dillon J.:

This is one of those rare cases where an abuse of process is readily apparent.  A United States police agent entered Canada without proper immigration status to carry out an illegal activity without the knowledge or consent of the RCMP and knowing that the RCMP had withdrawn consent to further involvement in the reverse sting operation.  This conduct is clearly contrary to Canadian sovereign interests.

She said the illegality was magnified by the fact that the agent knew that the RCMP had withdrawn consent for the operation, and that his conduct was illegal under Canadian law. Furthermore, the United States was implicated, since it had not repudiated the illegal conduct but rather had sought to exploit it by bringing the charges against Licht: 

The conduct of a United States civilian police agent entering Canada without the knowledge or consent of Canadian authorities, in defiance of known Canadian requirements for legal conduct, with the express purpose to entice Canadians to the United States to commit criminal acts in that jurisdiction and acting illegally to offer to sell cocaine in Canada is shocking to the Canadian conscience.  It is a serious violation of the sense of fair play and decency that has been established in cooperation agreements for mutual assistance in criminal matters.  It is also a serious violation of Canadian legality in the circumstances of clear defiance of Canadian law without explanation….

The illegal conduct of the United States DEA is so shocking here and so detrimental to international cooperative agreements to assist in criminal matters that I would be inclined to order a stay on that basis alone…. 

Dillon J. was the first judge to recognize that such blatant acts on the part of American authorities constituted not only a disregard for Canadian law “so egregious as to warrant a stay” but constituted a disregard of Canadian sovereignty by the requesting state.

7. The Final Step to Confluence:  Amending the Treaty to Fit the Act

On 12 January 2001, Canada and the United States signed the Second Protocol Amending the Treaty on Extradition between the Government of Canada and the Government of the United States of America,
 which eventually entered into force on 30 April 2003.  The Protocol recognized “the close bilateral relationship” enjoyed by the two countries, “reflected in numerous instruments and mechanisms of legal cooperation.” The preamble to the Protocol also expressed a desire to make the Extradition Treaty “more effective.”  In particular, the Second Protocol incorporated several of the provisions that Canada had already adopted in the 1999 Extradition Act, including the addition of Article 7 bis, governing temporary surrender of a person facing criminal charges in both jurisdictions.  More importantly, it introduced in a one-sided manner the relaxed rules of evidence contained in Article 10 already alluded to.  Article 10(2) provides for certification of evidence: 

 (2)     The documentary evidence in support of a request for extradition or copies of these documents shall be admitted in evidence in the examination of the request for extradition when:

(a)      in the case of a request emanating from Canada, they are authenticated by an officer of the Department of Justice of Canada and are certified by the principal diplomatic or consular officer of the United States in Canada;

(b)      in the case of a request emanating from the United States for a person who is sought for prosecution, they are certified by a judicial authority or prosecutor who attests that the evidence is available for trial and is sufficient to justify prosecution under the law of the prosecuting jurisdiction. In the case of a request emanating from the United States for a person who is sought in connection with a conviction, the documents must be certified by a judicial, prosecuting or correctional authority who attests to the fact that the documents are accurate; or 

(c)      they are certified or authenticated in any other manner accepted by the law of the requested State.

The new Protocol applies to “all cases where the request for extradition is made after its entry into force regardless of whether the offence was committed before or after that date.”

While the United States requires documentary evidence from Canada to be authenticated at the highest ministerial and diplomatic levels, Canada requires only that the documents be certified by a judge or prosecutor, who need only “attest” – without oath or affirmation – that “the evidence is available for trial and is sufficient to justify prosecution.”  This low threshold is reflective of s. 33(3) of the Act:

(3) A record of the case may not be admitted unless

(a) in the case of a person sought for the purpose of prosecution, a judicial or prosecuting authority of the extradition partner certifies that the evidence summarized or contained in the record of the case is available for trial and

(i) is sufficient under the law of the extradition partner to justify prosecution, or

(ii) was gathered according to the law of the extradition partner.

It can be seen, then, that in attempting to achieve confluence with the United States in extradition matters, Canada has abandoned all sense of balance and proportionality.  A typical extradition treaty contains provisions based on overarching principles that both signatory nations can abide by.  In adopting the lopsided revision regarding certification of admissible evidence by a prosecutor (where the United States initiates the extradition) and authentication of admissible evidence by both the Minister of Justice and a consular office (where Canada initiates the extradition), Canada in effect has sold out to the United States:  American prosecutors need merely attest to what any prosecutor anywhere would attest to – that he or she has a case.  The rights of the individual facing extradition to the United States to be informed of the case against him beyond the mere accusations of the prosecutor (albeit framed in terms of sufficiency under the law) have all but been abandoned.  

Writing several months before the new Protocol became law, Anne Warner LaForest noted that in coupling a more relaxed admissibility standard with a higher test for sufficiency of evidence, the role of the extradition judge had been sidelined along with the protection of the liberty of the fugitive:

The new Act adopts a “record of the case” approach that allows for second and third hand hearsay evidence with no assurance of reliability.  It retains a sufficiency standard that rests on the foundation that evidence has to be admissible according to Canadian law.  Is this necessary given that liberty of the person is a constitutionally protected right?

She added that without the courts interpreting the law to re-establish the appropriate balance between admissibility and sufficiency, the new provisions are contrary to fundamental justice:

What is necessary is to see admissibility and sufficiency as part of an integrated scheme seeking to balance the liberty of the individual against the needs of comity.  The pre-1999 approach in Canada was to couple a formal admissibility requirement with a prima facie test that did not go behind the evidence, while the United States coupled a more flexible admissibility standard with discretion to weigh and assess the evidence at the level of sufficiency.  The difficulty with the 1999 Act is that it has sought to couple a more relaxed admissibility standard than that applicable in the United States with the former test of sufficiency.  This leaves no place for any assessment of the evidence.


Until the Second Protocol entered into force on 30 April 2003, the Treaty still trumped the Act and there remained the possibility, proposed by LaForest, of judges “reading down” the legislation to achieve the effect of fairness where individual rights would otherwise be overwhelmed by executive concern for comity.   However, instead of heeding the warning of LaForest and others, including judges, that the role of the courts had been sidelined and the rights of the individual sacrificed to comity, Canada ratified the new Protocol, which is clearly designed to facilitate extradition from Canada to the United States rather than in the other direction.  Extradition practice between Canada and the United States has become a form of rendition rather than true extradition, rivalling in stark efficiency interstate rendition between individual states of the United States.  In its attempt to achieve confluence in extradition matters, Canada has not only abandoned individual protections and fundamental rights of persons sought for extradition, but has abandoned her own sovereignty, having acquiesced utterly to the sovereign interests of the United States.
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