Macniven v. Westmoreland  [2001] UKHL 6 (HL)

The Facts:

1. Westmoreland Investments Limited, an ostensibly valueless commercial property company, owed its indirect parent, the Electricity Supply Pension Scheme (a tax-exempt pension plan) substantial debt and accrued interest.

2. If Westmoreland paid the interest, the result would be a tax loss that would have value to a purchaser of Westmoreland and therefore imbue Westmoreland with value.

3. In accordance with a plan an amount equal to the accrued but unpaid interest was borrowed by Westmoreland from the Pension Scheme and then paid as interest to the Pension Scheme; intervening tax that was withheld was refunded because the owner of the interest was a tax-exempt.

The Issue:

4. The tax authorities disallowed the interest deduction and accordingly the loss created on the payment of the interest, essentially on the basis that the arrangement was a circular self-cancelling transaction that had no economic effect.

5. Specifically:

a. Statutory Context:  Essentially, the tax authorities contended that the circular funds flow devoid of a commercial purpose and effected only to generate a tax effect was not payment in the contemplation of the tax legislation and particularly the relevant section governing the payment of interest.

b. Statutory Text:  The relevant statutory provision referred to “payment,” which meant more, in the circumstances, than “satisfaction of an obligation to pay.”  This aspect of the case had a bearing on the larger contextual aspect.

The Disposition:

6. The interest had been paid at law and satisfactorily according to the expectations of the applicable tax law.

7. The transaction was not a sham.

8. The transaction could not be avoided or disregarded on the basis of an economic reconstruction .

9. The “commercial context” of the transaction influenced how the tax law was applied.

10. It is necessary to understand and apply the relevant statutory concept to the transaction in issue, namely the interest payable on the original loan and not the steps taken to fund and effect its payment.

11. Judicial Approach:

a. Lord Nicholls of Birkenhead

i. Based on Ramsay, “…the courts’ duty is to determine the legal nature of the transactions in question and then relate them to the fiscal legislation… .”

b. Lord Hoffman

i. There is ultimately only one principle of construction, namely to ascertain what Parliament meant by using the language of the statute.
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