Antosko v. The Queen 94 DTC 6314 (SCC)
The Facts:

1. The New Brunswick Industrial Finance Board (“Transferor”) financed Atlantic Forest Products Ltd. (“Atlantic”)  through a combination of controlling equity, debt and guarantees of loans on which it became the subrogated creditor.   

2. Atlantic experienced financial difficulty.  The Transferor (and its successor in interest, the Province of New Brunswick) transferred its equity interest in Atlantic to Antosko and another (“Purchasers”) for nominal  consideration ($ 1.00) and an undertaking essentially to “work out” Atlantic’s financial problems

3. After two years, provided the Purchasers had operated Atlantic for two years, the Transfer agreed to transfer its interest in Atlantic’s debt together with accrued interest to the Purchasers for nominal consideration ($ 10.00).  Part of the original agreement was the postponement of the payment of the accrued interest until after the debt’s transfer two years hence.

4. The debt was transferred at the end of the two year period; accrued interest was paid to the Purchasers who included the interest under paragraph 12(1)(c) of the Income Tax Act (Canada) and claimed an equal deduction under paragraph 20(14)(b).

The Issue:

5. The tax authorities disallowed the paragraph 20(14)(b) deduction to the Purchasers on the basis either that subsection 20(14) was inapplicable or, if it was, that the deduction was unavailable because the Transferor was not taxable on the interest accrued prior to the Transfer.

6. Specifically:

a. Statutory Context:  The Crown alleged essentially that subsection 20(14) applies to a debt transfer when the principal subject of the transaction is  a debt transfer and the ownership of accrued interest needs to be apportioned to its owners for their periods of ownership because the terms of transfer and consideration paid for the obligation would contemplate this apportionment, but that it does not apply when the debt transfer is collateral or incidental to another transaction subject, namely in this case the transfer of the ownership of a corporation in financial difficulty.

b. Statutory Text:  The Crown alleged that subsection 20(14) requires reciprocity between the transferor and transferee of a debt with accrued interest. 

The Disposition:

7. The Purchasers were entitled to deduct the accrued interest they received in computing their income:

a. The transaction was not a sham.

b. The interest payment postponement agreement was enforceable.

c. The statutory context did not require the conclusions that the prospect of actual unrelieved double taxation or transferor/transferee reciprocity were conditions to a transferee’s deduction for interest accrued before the transferee’s actual ownership of a subject debt (despite a prior agreement to acquire it).

8. Judicial Approach:

a. The point of departure was the SCC’s guidance in Stubart:

i. Today there is only one principle or approach, namely, the words of an Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament.
ii. [W]here the substance of the Act, when the clause in question is contextually construed, is clear and unambiguous and there is no prohibition in the Act which embraces the taxpayer, the taxpayer shall be free to avail  himself of the beneficial provision in question.
b. This guidance was applied this way:

i. While it is true that the courts must view discrete sections of the Income Tax Act in light of the other provisions of the Act and of the purpose of the legislation, and that they must analyze a given transaction in the context of economic and commercial reality, such techniques cannot alter the result where the words of the statute are clear and plain and where the legal and practical effect of the transaction is undisputed … .
