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Introduction


The issue of when, how and why the Court may strike down statutes for violating the Charter of Rights has been examined exhaustively since the enactment of the Charter 20 years ago. The issue of when, how and why the Court may remedy the unconstitutional exercise of administrative discretion, however, still remains largely unexplored terrain. The most salient recent example, in the wake of the events of September 11, 2001, concerns the practice of racial and ethnic profiling in settings of law enforcement and national security.
 In these settings, statutes typically create broad discretions in order to afford enforcement agencies a maximum of flexibility in attaining policy goals.
 Broad discretion as a feature of the administrative state is of course not a new phenomenon, nor is the practice of profiling or screening unique to law enforcement, border control or counter-terrorism agencies. The settings where screening is most commonly a feature of discretion arguably are those where the individuals affected are most vulnerable, such as social welfare determinations.


To the extent that officials receive instructions or guidance as to how to exercise broad discretionary authority, it comes in the form of “soft law”.
 Soft law encompasses non-legislative instruments such as policy guidelines, technical manuals, rules, codes, operational memoranda, training materials, interpretive bulletins, or more informally through oral directive or simply as a matter of ingrained administrative culture. Despite their importance in discretionary fields of government decision-making, soft law instruments are considered policy, not law, and consequently are developed, modified and applied according to no uniform standards or criteria. In light of this distinction, how should the Charter be deployed, if at all, to provide redress to those affected by decisions or practices which may, in turn, be determined by these non-legislative influences? 


When the Charter was enacted, critics and proponents alike focused on the implications it would have for judicial legitimacy and Parliamentary sovereignty. For the first time, judges were to be empowered (and, indeed, compelled) to strike down laws that were inconsistent with the rights and freedoms guaranteed under the Charter. The implications of this were so significant that the coming into force of s.15 of the Charter was delayed for 3 years until 1985 to give the provincial legislatures and Parliament an opportunity to review all their laws and amend those that would not stand up to scrutiny. This concern for the “judicialization”
 or “legalization” of politics,
 and the recent interest in the “dialogue” between judges and legislators,
 has overshadowed the crucial role judges play in reviewing administrative action. As many members of minority and disadvantaged groups have asserted, discrimination comes more often in how laws are applied and enforced then in how they are drafted and enacted.  


Administrative discretion, by definition, involves choices and judgment.
 Those choices and judgments may be and usually are shaped by a wide range of legal, bureaucratic, social and personal factors. As the Charter specifically empowers courts to provide a remedy to “anyone whose rights or freedoms have been infringed or denied,” its reach extends not just to laws but to the government action taken pursuant to those laws. However, when exercises of discretion are found to breach the Charter, it attracts far less scrutiny than when a court strikes down a law. Quashing a decision highlights a rotten apple; striking down a law spotlights the barrel. The intense public glare brought to bear on legislation (and government) once a Charter challenge has been launched, has created an arguably perverse incentive for legislatures to draft more “framework” legislation, and to widen the scope of discretionary authority over controversial subject matter.
 Under the present jurisprudence, the less precise a statutory discretion and the greater the reliance on non-legislative guidelines to achieve policy goals, the more difficult that discretion will be to subject to constitutional scrutiny. The goal of this study is to challenge this logic, and argue for bringing soft law out of the constitutional shadows. I conclude that the development and application of soft law should be subject to a set of rudimentary procedural and substantive standards, including consistency with the Charter where the soft law instrument (guidelines, manual, etc) has a significant influence over the exercise of discretion. 

This paper is divided into four sections.  The first section examines the regulation of discretion generally and soft law specifically outside the Charter, principally under administrative law doctrines. The second section analyzes the leading case law on the regulation of discretion under the Charter, and in particular, Slaight Communications Inc. v. Davidson,
 (“Slaight”). The third section explores the intersection of discretion, soft law and the Charter in Little Sisters Book and Art Emporium v. Canada (Minister of Justice).
 (“Little Sisters”) Finally, in the fourth section, the problem of remedying unconstitutional exercises of discretionary authority is considered. By way of a conclusion, I offer an alternative framework for the development and application of soft law, which envisions a central role for the Charter in rendering the discretionary decision-making process more accountable and just.

(1) 
Administrative Law and the Misuse of Discretion

A set of administrative law doctrines provide for supervision of discretionary decision-making under the common law. Traditionally, judicial review of administrative discretion was governed by the “ultra vires” doctrine. Under this common law doctrine, judicial intervention in the exercise of discretionary authority was warranted where the decision-maker had exceeded the scope of the delegated authority, by acting for improper or ulterior purposes, acting arbitrarily or in bad faith, breaching the duty of fairness, failing to consider relevant evidence or considering irrelevant factors, or finally, reaching a “patently unreasonable” conclusion.
 In Roncarelli v. Duplessis,
 the best known example of judicial intervention to redress an ultra vires exercise of discretion, the Supreme Court explicitly linked constraints over discretion to the rule of law as a “postulate of our constitutional structure.”
 It was in Roncarelli that Rand J., famously, observed that there can be no “untrammeled discretion” in a country governed by the rule of law.
 The primacy of the rule of law suggests that all discretionary acts must abide by some legal standards. Traditionally, however, those standards were seen principally in jurisdictional or procedural terms. It was not until the enactment of the Charter that the substance of discretionary decision-making itself became the subject of judicial scrutiny.


The “high-water” mark of the Supreme Court’s jurisprudence on reviewing discretionary decision-making was unquestionably Baker v. Canada (Minister of Citizenship and Immigration).
 In Baker, an illegal immigrant who had  had four children during her eleven year stay in Canada, applied under a provision of the Immigration Act to be permitted to remain in Canada on humanitarian and compassionate grounds. This application was denied. While Charter arguments were made, the Supreme Court resolved the case on the administrative law grounds of bias and unreasonableness. The Court quashed the immigration officer’s determination on these bases but in so doing, the Court reiterated that Courts should normally show deference to the expertise of discretionary decision-makers.
 With respect to the analysis of discretion, L’Heureux-Dubé J. summed up the constraints of administrative law principles in the following passage:

Administrative law has traditionally approached the review of decisions classified as discretionary separately from those seen as involving the interpretation of rules of law.  The rule has been that decisions classified as discretionary may only be reviewed on limited grounds such as the bad faith of decision-makers, the exercise of discretion for an improper purpose, and the use of irrelevant considerations: see, for example, Maple Lodge Farms Ltd. v. Government of Canada, [1982] 2 S.C.R. 2, at pp. 7-8; Shell Canada Products Ltd. v. Vancouver (City), [1994] 1 S.C.R. 231. A general doctrine of "unreasonableness" has also sometimes been applied to discretionary decisions: Associated Provincial Picture Houses, Ltd. v. Wednesbury Corporation, [1948] 1 K.B. 223 (C.A.).  In my opinion, these doctrines   incorporate two central ideas - that discretionary decisions, like all other administrative decisions, must be made within the bounds of the jurisdiction conferred by the statute, but that considerable deference will be given to decision-makers by courts in reviewing the exercise of that discretion and determining the scope of the decision-maker's jurisdiction... However, discretion must still be exercised in a manner that is within a reasonable interpretation of the margin of manouevre contemplated by the legislature, in accordance with the principles of the rule of law (Roncarelli v. Duplessis, [1959] S.C.R. 121), in line with general principles of administrative law governing the exercise of discretion, and consistent with the Canadian Charter of Rights and Freedoms (Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038).


In addition to the requirement of reasonableness, the Court also held that discretionary decision-makers, at least in certain circumstances, owe a procedural duty to justify the determinations by way of written reasons. By imposing an obligation on discretionary decision-makers both to be reasonable and to produce reasons, the Supreme Court linked the legal validity of discretionary authority to whether the exercise of that authority was justified both in the procedural and substantive sense of the term.
   


In Baker, L’Heureux-Dubé J. linked both the procedural and substantive duties of the decision-maker to the guidelines which the ministry had issued in the context of humanitarian and compassionate grounds applications.
 She characterized those guidelines as providing “great assistance to the Court in determining whether the reasons…are supportable… They are a useful indicator of what constitutes a reasonable interpretation of the power conferred bv the section.”
 At another point in the judgment, she stated plainly that the guidelines “constitute instructions to immigration officers about how to exercise the discretion delegated to them,”
 and set out the criteria on which discretion should be exercised. Based in large part on the failure of the officer to observe the criteria set out in the guidelines, the Court concluded that the decision of an immigration officer was unreasonable. The Court in Baker could have, but chose not to address the implications of the guidelines for the Charter (although Baker was argued before the Court based on the Charter as well as administrative law grounds).



These non-legislative instruments affecting the exercise of discretion, such as the ministry guidelines at issue in Baker, sometimes assume the force of de facto law. As David Mullan observes, “Because of their longevity and the expectations built up around them they will be treated as though they were binding both by the agency responsible for promulgating them and the regulated community.”
 


While the Court thus far has shied away from considering the constitutionality of soft law, for reasons discussed below, non-legislative guidelines have been subject to judicial scrutiny on other administrative law grounds. For example, courts have reviewed whether policy guidelines or other directives were within the jurisdiction of a particular administrative body to issue and follow.
 Additionally, judicial review is available where non-legislative guidelines are in fact accepted as binding by decision-makers, and consequently “fetter” the discretion afforded by the statute.
 Typically, the test in such cases is whether the decision-maker “shut his ears to an application”
 or, put differently, failed to “keep his ears open”
 to factors other than the guidelines at issue. The Ontario Court of Appeal in Ainsley Financial Corporation v. Ontario Securities Commission,
 described the “Rubicon between a non-mandatory guideline and a mandatory pronouncement having the same effect of a statutory instrument.”
  Where this Rubicon is crossed (as it was by the OSC in Ainsley), a Court will strike down a guideline as an unlawful usurpation of the lawmaking function reserved to the legislature. Again, here, the focus of the judicial inquiry is on the vires of guidelines and the invariably artificial line-drawing between binding and non-binding influences over the discretionary decision-making process. It is only pursuant to the Charter that the Court has the power - and the duty - to look beyond the jurisdiction of the body issuing guidelines and the scope of their application on decision-makers, to the actual content of soft law. 


While administrative law doctrines provide important avenues of redress for those adversely affected by discretionary decisions (and, of course, the reach of administrative law extends to far more state action than the Charter), they are not an effective means of challenging the range of soft law instruments which may affect discretionary decision-makers. As discussed above, as long as guidelines are issued intra vires the decision-maker, and do not fetter her discretion, no further review will be available under the common law.
  Further, common law protections, to the extent they apply, can always be displaced by clear, statutory language, either in the form of the curtailment of procedural rights or privative clauses which preclude judicial review for all but jurisdictional errors.
 Where the Charter imposes limits on the exercise of discretion, by contrast, these may not be displaced by statute, and will extend to the substantive as well as the procedural dimensions of a decision-maker’s authority. 

(2) 
Discretion and the Charter

In the early days of Charter jurisprudence, the Court’s concern for discretion was rooted in the context of criminal justice.
 Section 24(2) provided a specific remedy (the exclusion of evidence) as a means of regulating and remedying the unconstitutional exercise of prosecutorial or police discretion.  The basis for judicial remedies in the context of administrative discretion and the application of s.24(1) of the Charter, which empowers a court to remedy a breach of the Charter by means it considers “just and appropriate”, are less clear. The Charter would appear to justify intervention in administrative discretion in at least four different ways (in most cases, a violation of either section 2, 7 or 15 will provide the grounds for a Charter challenge, but the unconstitutional exercise of discretion would certainly not be limited to these rights). 


First, a law granting discretion may be facially unconstitutional. For example, a law which granted a discretionary benefit to heterosexual spouses would create a distinction which, by its very terms, could violate s.15 of the Charter, as it necessarily excludes a group from a benefit based on marital status. Where this cannot be justified as a reasonable limit under s.1, this discretionary authority would be struck down pursuant to s.52 of the Constitution Act, 1982. This was the case, for example, Falkiner v. Ontario,
 in which the Ontario Court of Appeal struck down a Regulation issued under the Ontario Works Act which empowered ministry officials to determine whether two people living in the same location were “spouses” for the purposes of the Act. Because the “spouse in the house” discretion extended even to relationships of very short duration, which had a disproportionately harsh effect on unmarried women on social assistance, the Ontario Court of Appeal found the Regulation violated s.15 of the Charter and could not be saved under s.1. 

The second circumstance involves a law granting discretion which is not facially unconstitutional, may nevertheless be applied in an unconstitutional manner. This approach was adopted in Eldridge v. British Columbia (A.G.).
 In Eldridge, a law authorizing the Medical Services Commission to fund certain health services was not found to violate the Charter, but the exercise of discretion by that Commission, deciding not to fund interpreters for deaf patients, was found to violate s.15 of the Charter and not to be upheld under s.1. This gave rise to a remedy under s.24(1) of the Charter directing the B.C. government to administer the medical funding legislation in a fashion consistent with the Charter.

In the third circumstance, a law granting wide discretion authority without sufficient guidance as to its application, or without safeguards against arbitrary conduct, could violate the procedural component of s.7 of the Charter. This basis for challenging discretion was relied upon by the majority of the Supreme Court in R. v. Morgantaler.
 In Morgantaler, the impugned provision was a law prohibiting abortion unless a physician determined that the life or health of a woman was endangered. The procedures which therapeutic abortion committees established in hospitals to decide whether this threshold was met in individual cases were found by the majority to lack coherence, predictability and fairness. Here again, the remedy would be to strike down the legislation or read in sufficient procedural guarantees.


Fourth, and finally, a law granting a discretion that is too vague to provide sufficient notice to those who might infringe it could violate the substantive component of s.7, which would render the legislative provision invalid.
 As David Mullan observes, “Where the line is actually to be drawn between overly broad discretionary power and permissible undefined discretion, nonetheless, remains a highly speculative exercise.”
 In R. v. Morales,
 for example, the Court held that a provision granting pre-trial detention where it was justified in “the public interest” was unconstitutionally vague. However, in Suresh v. Canada (Ministry of Citizenship and Immigration),
 the Court found that a discretion to issue a ministerial certificate against a non-citizen believed to be engaged in terrorist activities or believed to pose a danger to the security of Canada was not unconstitutionally vague notwithstanding the absence of a statutory definition of “terrorism”, “danger” or “security” in the Immigration Act.


These four bases on which administrative discretion may be attacked under the Charter are by no means exhaustive. Further, the line dividing a precise discretion from an imprecise one is by no means clear. 


The Supreme Court’s most detailed examination of the Charter’s relationship with administrative discretion was in Slaight Communications v. Davidson.
 At issue in that case was a remedial discretion provided to adjudicators to resolve grievances under collective agreements under the Canada Labour Code
. The grievance in Slaight concerned an allegation of wrongful dismissal. The adjudicator found that the dismissal had been wrongful and ordered the company to provide the employee with a factual reference. The adjudicator also ordered the company to respond to any inquiries about the employee by providing the reference but prohibited any other views about the employee to be expressed. The adjudicator thus compelled the company to express certain facts and prohibited it from expressing other opinions. The majority found that neither aspect of the adjudicator’s order violated the Charter.


Justice Lamer (as he then was) dissented in part in the case, holding that recourse to the Charter was unnecessary since the impugned order preventing the company from expressing an opinion other than providing the reference letter was patently unreasonable and therefore should be quashed on administrative law grounds. However, writing for the Court on the issue of the proper approach to discretionary decision-making under the Charter, he identified two kinds of discretion, each of which led to a different s.1 analysis under the Charter:

1.
The exercise of discretion was made pursuant to legislation which confers, either expressly or by necessary implication, the power to infringe a protected Charter right.

--
It is then necessary to subject the legislation to the test set out in s. 1 by ascertaining whether it constitutes a reasonable limit that can be demonstrably justified in a free and democratic society.

2.
The legislation pursuant to which the exercise of administrative discretion was made confers an imprecise discretion and does not confer, either expressly or by necessary implication, the power to limit the rights guaranteed by the Charter.

--
It is then necessary to subject the order made to the test set out in s. 1 by ascertaining whether it constitutes a reasonable limit that can be demonstrably justified in a free and democratic society;


Lamer J. (as he then was) assumed without any detailed examination that discretionary acts which could be tied to statutory authority met the “prescribed by law” threshold under s.1 of the Charter. This aspect of the constitutional analysis is discussed in more detail below.

The central holding of Slaight was that no public official could be authorized by a statute to breach the Charter and therefore, all discretionary authority had to be read down only to authorize decision-making which is consistent with Charter rights and guarantees.  Peter Hogg articulates this principle in the following terms: 
Action taken under statutory authority is valid only if it is within the scope of that authority.  Since neither Parliament nor a Legislature can itself pass a law in breach of the Charter, neither body can authorize action which would be in breach of the Charter.  Thus, the limitations on statutory authority which are imposed by the Charter will flow down the chain of statutory authority and apply to regulations, by-laws, orders, decisions and all other action (whether legislative, administrative or judicial) which depends for its validity on statutory authority.


Thus, discretionary authority always comes with an implied condition, which is that they be exercised in a manner consistent with all the applicable Charter rights. In the circumstances of Slaight, the Court found that the Code did not require expressly or by necessary implication that a Charter right be infringed; and therefore that the Code created an imprecise discretion which permitted a Charter right to be limited. Consequently, Lamer J. (as he then was) concluded that it was the order, and not the legislation, which must be subject to Charter scrutiny.
 The judicial remedy was to quash the discretionary ruling of the arbitrator but to leave the legislation governing the decision intact. 

The Court refined the remedial implications of an unconstitutional exercise of discretion in Eaton v. Brant County Board of Education.
 In that case, Arbour J.A. (as she then was), writing for the Ontario Court of Appeal, held a provision of the Ontario Education Act to be unconstitutional because it failed to prohibit certain exercises of a statutory discretion relating to the placement of special needs children in public schools. Lamer C.J., concurring with the disposition of the majority on the Charter issue, took issue with Arbour J.A.’s application of Slaight.
 Lamer C.J. reiterated that a legislative provision could not be invalidated for failing to proscribe certain kinds of discretionary decision-making, since any legislative silence had to be interpreted in a fashion consistent with the Charter. Therefore, discretionary authority is not required to expressly prohibit unconstitutional conduct in order to comply with the Charter.


The Slaight case law envisioned individual and isolated discretionary acts, which were juxtaposed to mandatory acts dictated by clear legislation. What this dichotomous approach to administrative discretion neglects, is that sometimes discretionary acts are not isolated, but rather part of a pattern or policy of unconstitutional decision-making. In such cases, more likely than not, the source of the breach of the constitution lies not with the individual act nor with the legislation, but rather may be found in departmental policies, guidelines or manuals. Soft law may be seen as a bridge spanning the divide between statutory authority on the one hand, and discretionary judgment on the other. It is to the question of reconciling the reach of the Charter with the dynamics of soft law that I now turn.

(3) 
Soft Law and the Charter

The Court had an opportunity to clarify the relationship between guidelines, administrative discretion and the Charter in Little Sisters Book and Art Emporium v. Canada (Minister of Justice). The discretionary authority at issue in this case concerned the power of Customs Officials to seize imported goods which met the obscenity test under s.163 of the Criminal Code.
 Parliament simply incorporated the term “obscenity” from the Criminal Code and left it up to Customs officials to elaborate, refine and apply the term in the context of imported material.


Little Sisters is a bookshop in Vancouver specializing in lesbian oriented material whose owners claimed that their Charter rights were violated by the targeting actions of Customs officers in seizing material over a period of years which Little Sisters sought to import across the border. The Customs Act authorized officers to seize material that meets the threshold for obscenity set out in the Criminal Code - a standard discussed by the Supreme Court in R. v. Butler.
 


Following a lengthy trial, the judge in Little Sisters concluded not only that Customs officials had wrongly delayed, confiscated, destroyed, damaged, prohibited or misclassified materials imported by the appellant on numerous occasions, but that these errors were caused "by the systemic targeting of Little Sisters' importations in the [Vancouver] Customs Mail Centre".
 
The trial judge found that the Customs Act, to the extent it violated Charter rights, was a reasonable infringement under s.1, and issued a declaration that the application of the legislation did violate s.15 and s.2(b) as applied against Little Sisters. While this declaratory relief was a vindication, it provided for little substantive change. For example, Little Sisters attempted to seek an injunction based on the declaration that would prevent Customs screening of its material. This was denied by the Court on the basis that Customs officials were making good faith efforts to improve their conduct. The Supreme Court also found the exercise of discretion by Customs officers to violate the Charter, but that the Customs Act itself did not. Following Slaight, it was held to create a broad discretion that could have been exercised in compliance with the Charter.


Justice Binnie, writing for the majority, characterized the administration of the Customs Act as oppressive and dismissive of Little Sisters freedom of expression and concluded that its effect -- whether intended or not -- was to isolate and disparage the appellants on the basis of their sexual orientation. The Court recognized that a source of the targeting of Little Sisters lay in the operations manual ( Memorandum D9-1-1) which was relied upon by Customs officials. To take but one example, the Manual suggested that all acts of anal penetration violated the obscenity standard in direct contradiction of prevailing constitutional standards and the position of the Department of Justice. Notwithstanding the evidence that Customs officers followed the Manual in virtually every instance, Binnie J. was unwilling to subject this non-legislative instrument to Charter scrutiny. He concluded:

The trial judge concluded that Customs' failure to make Memorandum D9-1-1 conform to the Justice Department opinion on the definition of obscenity violated the appellants' Charter rights. However, I agree with the British Columbia Court of Appeal that the trial judge put too much weight on the Memorandum, which was nothing more than an internal administrative aid to Customs inspectors. It was not law. It could never have been relied upon by Customs in court to defend a challenged prohibition. The failure of Customs to keep the document updated is deplorable public administration, because use of the defective guide led to erroneous decisions that imposed an unnecessary administrative burden and cost on importers and Customs officers alike. Where an importer could not have afforded to carry the fight to the courts a defective Memorandum D9-1-1 may have directly contributed to a denial of constitutional rights. It is the statutory decision, however, not the manual, that constituted the denial. It is simply not feasible for the courts to review for Charter compliance the vast array of manuals and guides prepared by the public service for the internal guidance of officials. The courts are concerned with the legality of the decisions, not the quality of the guidebooks, although of course the fate of the two are not unrelated.
 (Emphasis added.)


Following the Slaight approach, the Court characterized the discretion contained in the Customs legislation as capable of being applied in a fashion consistent with the Charter. Therefore, the majority saw no basis to strike down the authority of Customs officials to seize material on the grounds of obscenity.


Iacobucci J., writing for himself and two other members of the Court, dissented on this point. He held that the legislation itself was unconstitutional since it did not contain sufficient safeguards against unconstitutional enforcement.
 For the minority, simply trusting the Customs bureaucracy to improve its administration of the Act was not enough. He detailed the litany of errors and inconsistencies in the exercise of the Customs officers’ discretion, highlighting the lack of training of officers, lack of resources at their disposal and the uneven enforcement of obscenity standards.


Neither the majority nor the dissent, however, considered arguably the most significant influence over the exercise of discretion by Customs, which was consistency of Memorandum D9-1-1 with the Charter. This manual instructed officials as to what should be seized and what should not be seized, and in the case of visual material, provided graphic photographs and representations of obscene material to make it easier to detect. What is clear from the record of the case is that the manual had a significant effect on the discretion exercised by Customs officials. What is far less clear is how this manual was developed. Where did Memorandum D9-1-1 come from? Who drafted it, based on what expertise and consultations, and for what ends? Whose reading of Butler does it reflect? What input, if any, did the Department of Justice or other government lawyers provide? Were experts on freedom of expression or obscenity or importers potentially affected by these guidelines consulted? What training was provided on the proper reliance on the manual? Once circulated, how is its content updated, reviewed or revised? None of these questions was satisfactorily addressed in Little Sisters.

The Court’s reliance in that case on the claim that it would not be “feasible” to review guidelines seems to misconstrue the point at issue. The Court was not being asked to conduct a proactive review of guidelines across the public service. Rather, a particular guideline was impugned for its role in discretion being exercised in a fashion inconsistent with the Charter. What does feasibility have to do with state action that is alleged to violate the Charter? It may not be feasible for the Courts to review the vast array of legislation and Regulations, but it is nonetheless their Constitutional duty to do so. If the reach of the Charter extends to guidelines, as I suggest it must where those guidelines have a meaningful effect on guiding administrative discretion, then it should not be open to a Court to decline this jurisdiction because it is a difficult, time-consuming or expensive task. Ironically, of course, in the case of Little Sisters, subjecting Memorandum D9-1-1 would have been neither difficult nor time consuming. It seems fairly clear, furthermore, that such a review would have exposed serious inconsistencies between the standard imposed on material for gay and lesbian consumers and the Charter.

To put it more directly, it is not the “quality” of the guidebook that was at issue in Little Sisters but its effect on the exercise of a statutory discretion. In this case, the interpretation of the law given to Customs officers through the Memorandum cannot be disentangled from the legality of the decision. Indeed, in a different context in the judgment, Binnie J. appeared to acknowledge this interplay between legislative and non-legislative factors affecting discretion, observing:

The public service responds to ministerial direction with no less alacrity than it responds to statute or regulation. In short, an importer's rights may be protected in fact by statute, regulation, ministerial direction or even departmental practice. What is crucial, at the end of the day, is that Charter rights are in fact respected. The modalities for achieving that objective will vary with the context.
 

If this is so, why should the reach of the Charter extend to certain modalities (i.e. statutes and regulation) and not others (ministerial direction and department practice as expressed through soft law)? Surely the choice of modalities itself constitutes important state action which must comport with constitutional standards.

The dichotomy between discretionary acts and discretionary provisions in statutes, reinforced in Little Sisters, has led most critics to advocate for legislative solutions to the problem of maladministration. Clearly, better statutory guidance in the crafting of discretionary powers is desirable from the standpoint of democratic accountability. As Sujit Choudhry and Kent Roach have argued, if governments feel there are compelling reasons to discriminate in the enforcement of a law, they should be prepared to justify this practice openly, and not retreat to the murky domain of administrative discretion where the Charter’s reach is limited to case by case analyses.
 Further, procedural safeguards mandated by statutes are preferable to piecemeal judicial solutions tailored to specific circumstances based on partial information. However, while legislative attention to the potential misuses of discretion is welcome, it is no substitute for accountability in the administrative process itself.


Rather than the formalist approach adopted by Iacobucci J., in dissent in Little Sisters, and favoured by Choudhry and Roach, which accepts a sharp distinction between laws on the one hand and guidelines and administrative practice on the other, I believe it is imperative that discretionary authority be subject to judicial scrutiny and accountability whether in the form of legislation, regulation, rule, guideline or established practice. To the downstream party affected by the discretionary act, whether it is taken pursuant to a statute mandate or more directly to a ministry directive obviously is of little consequence.
The long history of trying to sweep discretion away by increasingly complex laws and dense administrative procedures does not suggest a basis for optimism that this strategy alone will result in more democratic accountability or fewer abuses of discretionary authority. Rather, it often has had the effect of submerging the exercise of discretion and providing no public venue or meaningful standards for its scrutiny.
 


One of the few contexts in which the exercise of discretion has received judicial scrutiny as part of the Charter analysis concerns the relationship of discretionary authority and section 1 of the Charter. Assuming a court finds a discretionary act to violate a Charter right, one of the conceptual difficulties which discretion raises is how it may be justified as a reasonable limit, prescribed by law, demonstrably justifiable in a free and democratic country.  


Where a discretion is “precise”, to use the language of Slaight, it is the law itself which will be impugned under the Charter, and this is clearly “prescribed by law” and subject to justification under s.1 as any other law might be. Where a discretionary act cannot clearly be traced to a law, it is not “prescribed by law” and cannot be saved under section 1.
  In between these two extremes are the cases where an unconstitutional discretionary act can be traced to a law, but the law in question did not require the action taken. In such cases, the Court has adopted a more contextual approach. In Slaight, Lamer J. (as he then was) held that, as long as an administrative act is sufficiently tied to a statutory discretion, it will satisfy the “prescribed by law” component of s.1. Some observers have argued that this standard is too lax and suffers from the same vagueness that it is aimed at regulating.
 


Curiously, the Court has not accepted that policy guidelines themselves satisfy the “prescribed by law” standard under section 1, even though discretion exercised pursuant to such guidelines may satisfy that standard.
 In Little Sisters, opinion varied on whether the discretion exercised under the Customs Act, and according to Memorandum D9-1-1, which was found to violate Little Sisters’ Charter rights, was “prescribed by law”.
 One view, expressed by the dissenting Finch J.A. in the British Columbia Court of Appeal, held that Memorandum D9-1-1 was not "law"; that Customs officers could not apply the legislation without the memo; and that therefore the standard being applied was not one prescribed by law.
  Iacobucci J., dissenting in the Supreme Court appeal, agreed with Finch J.A. that Memorandum D9-1-1 was not "law", but nonetheless concluded that the discretion of Customs officers was guided by “an intelligible standard” - namely, the earlier Supreme Court test for obscenity under the Criminal Code articulated in Butler.
  For Iacobucci  J., “the fact that a law requires administrative interpretation is not necessarily fatal.”
 


Writing for the majority of the Court in Little Sisters, Binnie J. shared the view that Memorandum D9-1-1 was effectively irrelevant to the analysis of whether the discretion exercised by the Customs officers satisfied the “prescribed by law” standard.
 He found that the Butler standard satisfied the standard of intelligibility and added,  “I do not think "intelligibility" varies with the level of procedural sophistication.”
 In my view, this statement reflects the blinders worn by the Court when scrutinizing administrative discretion through the lens of the Charter.  The very purpose of guidelines like Memorandum D9-1-1 is to render vague statutory mandates intelligible. Why else do they exist? To suggest that the analysis of intelligibility will proceed in light of the statutory standard as judicially elaborated alone, and ignore the actual factors which guide the exercise of discretion, is to render the Charter analysis sterile, formalistic, abstract and disconnected from the day-to-day practices of state authority.

(4) 
Conclusion:
Reconciling Soft Law with the Charter

Remedying the unconstitutional exercise of administrative discretion is a daunting task.  The present system seems most coherent in the criminal law setting, where the Court has recognized that laws which provide insufficient structure to a broad discretion may be found to infringe the Charter,
 and of course that particular police practices (though unwritten) may offend the Charter.
 


In administrative settings, the Court has been unwilling to examine the constitutionality of discretion in a contextual fashion. Soft law, notwithstanding its clear and pervasive influence over the exercise of discretion, remains largely immune from Charter scrutiny. But why does this matter, if constitutional remedies will be available for the discretionary acts themselves? In some cases, this may well be a distinction without a difference. In other cases, including Little Sisters, scrutinizing discretionary acts alone misses what ought to be the focus of any Charter review, namely, identifying and remedying the sources of unconstitutional state activity. This is particularly important in cases of administrative profiling, screening or targeting, as only a fraction of those affected may have the resources and wherewithal to challenge decision-making through the Courts.
 Where a pattern of unconstitutional decision-making is apparent, neither invalidating decisions on an individual basis nor striking down a law will be sufficient to challenge the administrative policies giving rise to the conduct. 

It is, in my view, within the realm of soft law that discretionary judgments often take shape. The constitutionality of particular discretionary acts should not be divorced from the broader and more diffuse soft law instruments which shape them. Binnie J. was mindful of the administrative context in which Customs officers operated, as illustrated in the following passage from his majority judgment in Little Sisters,

The administrative burden of identifying prohibited goods in such a vast inflow of material is enormous.  In an era of increased volumes of cross-border material, and reduced government resources, the difficulty of performing the Parliamentary mandate cannot be underestimated. The task of properly reviewing a single CD-Rom, featuring the usual array of photographs, film and text, would require far more time than Customs officials are realistically able to devote to the task.  Moreover,  with the exponential growth of pornographic sites on the Internet, the barrier to the passage across the border of hard copy material may some day be seen as of marginal importance to the enforcement of anti-obscenity laws.  Nevertheless, if the Parliamentary mandate is to be carried out with regard not only to the larger public interest served by the Criminal Code but also to the rights of individuals who claim to be engaged in entirely lawful activities, adequate procedures and resources must be put in place to operate the border scheme in a manner that respects Charter rights.


While Binnie J. was willing to examine administrative practices, and did not shrink from cataloguing the “deplorable” administrative practices of the Customs officials,
 he was unwilling to recognize Memorandum D9-1-1 as “law”, and therefore saw no basis to insist that the manual itself comply with the Charter. Because the remedy in Little Sisters was limited to declaring that certain decisions were invalid (a similar declaration had been given at trial and upheld by the B.C. Court of Appeal), the Court also had no assurances that targeting practices would not continue. Indeed, Binnie J. even suggested at one point that further litigation against Customs might be an effective means to improve administrative practices.
 The Court considered crafting a more “structured” remedy, but found that without evidence of how administrative procedures had changed over the six years since the evidence in the case had been compiled, it would be impracticable to fashion injunctive or other forms of s.24(1) relief.
 Surely a declaratory order dealing with the administrative guidelines and practices themselves is preferable to avuncular advice to launch more litigation to keep discretionary decision-makers on their toes. It is perhaps ironic that the mechanism chosen to convey the Court’s findings in Little Sisters to front-line decision-makers was in the form of revisions to the manual. As in many other discretionary settings, the impact of judicial review and the dissemination of judicial standards for administrative decision-making depends on policy instruments subject to little accountability and considered non-binding at law.
 

I would argue that where an unconstitutional exercise of discretion emanates from soft law, whether a written policy guideline or established administrative practice, that guideline or practice should, as a matter of constitutional law, be subject itself to Charter scrutiny.
 Judicial remedies, in other words, must extend beyond the dichotomy of legislation/discretionary act to the complex mix of law and policy which animates public administration. This begs the question of what remedies would be appropriate where a guideline or administrative practice is found inconsistent with the Charter. The Court cannot realistically devise detailed orders which micromanage the administration of laws, nor would it be constitutionally appropriate for the Court to interfere with this inherently executive function. Nor should the Courts usurp the legitimate legislative function of deciding which administrative scheme best serves to further the objectives of a law (i.e. whether a broad or narrow discretion is preferable, administered by an independent tribunal or a government Minister, etc). 

While the choice of how best to administer the exercise of broad discretionary power remains with the legislative and executive branches of government, I would argue that courts do have a role (and, indeed, a constitutional mandate) to articulate clearly what safeguards the administration of a particular law must accomplish in order to comply with the Charter. In Little Sisters, for example, this might have taken the form of a requirement that the manual used by Customs officials, or any other measures used to guide the discretion of Customs officials under the Act and Regulations, be drafted so as not to deny to Little Sisters, or others in its position, equal benefit of fair and expeditious treatment of their imported goods without discrimination based on sexual orientation. It is not up to the Courts to draft policy guidelines or operational manuals, nor should the fact that the Court extends its remedial scope to include soft law change the context in which they are developed and applied (because a Court orders that a manual not include discriminatory content does not turn a non-binding manual into a binding one). Rather, the courts’ role should be to establish the criteria to which soft law must comply.


While remedies for soft law which infringes the Charter would have to be tailored to particular circumstances, subjecting guidelines and manuals to Charter scrutiny will mean that soft law no longer operates in the legal shadows. In order to achieve the goals of governmental accountability and respect for the rule of law to which the Charter is aimed, it will also be necessary to determine general principles to which the development, modification and application of soft law should adhere. It is equally important, however, that these principles do not compromise the flexibility and adaptability of soft law to a variety of administrative settings. As a point of departure toward this balance, I would suggest the following four principles:

1) To the extent possible, policies guiding discretion should be written down in some form (whether as an interpretation circular, policy guidelines, manual or other form appropriate to the administrative context) and made available to the public, unless it would be contrary to the public interest to do so; 

2) the decision to withhold disclosure of a policy guideline which affects the exercise of a statutory discretion on the basis that it would be contrary to the public interest should itself be subject to review on Charter grounds
;

3) the content of soft law must conform with the Charter; as well as other quasi-constitutional statutes (e.g. the Canadian Bill of Rights where guidelines relate to federal powers); and must be subject to some internal review process analogous to that used to vet Regulations or binding guidelines, as well as periodic updates;
 and
4) deviation from guidelines in the discretionary decision-making process must be permitted to avoid the problem of fettering, but such deviations should be accompanied by written reasons with an opportunity for some meaningful review whether administrative or judicial in nature.

Of course, another insight from administrative law is valuable in guiding the Charter’s application to discretion, and that is the importance of recognizing the diversity of discretionary settings, and that one-size may not fit all settings. Guidelines, for example, may be issued as rules or precise codes, or as informal interpretive circulars; they may come in the form of training materials or as operational memoranda; they may be available to the public or confidential and they may be treated as guides or, in effect, as binding directives.
 This contextual approach should also recognize that soft law matters most where vulnerable people are affected.
 As mentioned above, in settings involving vulnerable recipients of social benefits, the discretion is usually broad, and the guidelines and administrative practices, in the everyday practice of decision-making, become the law that matters most.
 


Even the most carefully crafted and comprehensive guidelines will not remove the element of choice and judgment from the exercise of discretion. The rule of law is premised on the axiom that no discretion may be absolute. As L’Heureux-Dubé J. reiterated in Baker, the determinations of discretionary decision-makers are entitled to deference from the courts, but only so long as they comply with the Charter, the principles of administrative law and “the fundamental values of Canadian society.”
 Discretion is shaped by the intersection of legislative authority and soft law. The promise of the Charter to uphold the rule of law, in my view, cannot be fully realized as long as soft law remains outside its grasp.   
	� A version of this paper was first presented at a workshop for the Twenty Years Under the Charter Conference, Association of Canadian Studies, Ottawa, April 19, 2002. I am grateful to those who participated in that workshop for their suggestions and comments, as well as to Robert Charney, David Dyzenhaus, Ian Greene, Ian Morrison and David Mullan, who commented on an earlier version of this paper. I am also indebted to my colleagues Sujit Choudhry and Kent Roach who have shared their work on related themes. I would like to thank Laura Pottie and Aaron Delaney for their superb research assistance. Finally, I wish to acknowledge the Social Sciences and Humanities Research Council, the Faculty of Law, University of Toronto and the Connaught Foundation for their generous financial support of this research. 
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	� Interviews with some lawyers in the Department of Justice suggests this vetting does in fact occur at least some of the time for at least some kinds of guidelines, which reflects that government may well choose to develop accountability procedures not required under the Constitution, but at the same time, such initiatives contribute to the view that there remains no consensus with respect to guidelines, nor any widely applicable standards governing the process by which they are developed, applied, reviewed or modified.





	� For a discussion of the various categories of guidelines, see R. Baldwin and J. Houghton, “Circular Arguments: The Status and Legitimacy of Administrative Rules” Public Law (1985), Public Law 239-84. 





	� A further stage of this research project will be to conduct an empirical examination of the development, application and consequences of soft law on the exercise of discretion in the social welfare field.





	� This phenomenon was identified and explored in M.Michael Lipsky, Street-Level Bureaucracy: Dilemmas of the Individual in Public Services (New York: Russell Sage Foundation, (1980).





	� Baker, supra note 17, p. 226   , at para. 56.






