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Litigation Race-Based Cases – A View from a Client(
By Selwyn A. Pieters(
Introduction

I am very delighted that Professor Lorne Sossin has invited me to be a participant in the Legal Ethics and Professionalism Bridge. My role is to discuss from a client’s perspective the litigation of racial profiling claims. Commentators have approached racial profiling from the perspective of lawyers or social theorists. 
 Very little, however, has been written from the perspective of the client.

The focus of my discussion will be covering issues such as my collaboration with Beth Symes,
 the lawyer I retained to represent me in proceedings I brought against Canada Customs and Revenue Agency. I will discuss strategy, goals, etc for litigating and settling the case and based on that experience, what qualities in my view exemplify professional ideals for lawyers.

Brief Background Facts

By way of background, I filed a complaint, with the Canadian Human Rights Commission or “CHRC”, against the Department of National Revenue (now the Canadian Customs and Revenue Agency or “CCRA”) wherein I alleged that I was subject to differential treatment while crossing the Canada - U.S. border at Fort Erie on May 24, 1999. In particular, the substance of my complaint was I was singled out by a Customs Officer for a search of my luggage because of my race.

At the time the search took place, I had already produced both my Canadian Citizenship Card and my Immigration and Refugee Board identification card identifying me as a middle level bureaucrat (Refugee Claim Officer [PM-04]) with the Federal Civil Service. With respect to the employee identification card, the officer wrote in a letter dated June 05, 1999, “I was unaware as to the authenticity of the card presented to me.” The Student Customs Officer, Ryan Timmins, further stated that he “proceeded with a routine inspection of Mr. Pieters' baggage for the purpose of verifying his declaration and to confirm that Mr. Pieters did not have any contraband or improperly reported goods." He lists the indicia that triggered the search as follows:

I conducted examination of Mr. Pieters' luggage under the authority of 99 (1) (a), (b), and (c) of the Customs Act, which do not mention reasonable grounds. However, I would like to elaborate on, what I am convinced is reasonable grounds for an examination of Mr. Pieters.

· he was alone

· had been away for only three days

· was traveling from a drug source city

· he was exhibiting behavior which indicated he did not want his baggage to be examined

· finally, he appeared abnormally agitated during primary examination

The CHRC investigated the complaint and determined the matter warranted a public hearing before the Canadian Human Rights Tribunal.
 This was the first complaint alleging racial profiling
 by a law enforcement agency to get sent on by the CHRC for a public hearing before the CHRT.

The case, on a basic level was about human dignity
 and standing up to government officials who feels that are above the law and can act in an arbitrary manner with impunity.
 I was not going to “lump it”,
 I was prepared to fight to ensure that Canada Customs change the way they do business, particularly in so far as black travelers are concerned.
 There were personal sacrifices and consequences to standing up to Canada Customs.
 There were also professional consequences. At the material time I was a Refugee Claim. Most of the Refugee Claim Officers, Operation Service Managers and even the Regional Director at the Immigration and Refugee Board at some point of the other in their careers worked at Canada’s various ports of entry as Immigration Officials.

The Retainer

I approached Ms. Symes to take on this case after watching a demonstration between her and Leo Adler during a demonstration at the Trial Advocacy seminar at Osgoode Hall Law School. This was a demonstration on cross-examination skills and the case co-incidentally that formed the basis of the demonstration involved a human rights complaint. Ms. Symes performance as counsel for the complainant and as a witness blew me away and I determined right there that she was the lawyer that I wanted to represent me. 

I approached Ms. Symes the following week after class and on the drive home from school.
 We discussed the retainer and it was very reasonable considering her legal experience.
 A meeting was arranged at Ms. Symes office on November 21, 2001 and on that day the parties was advised of her retainer as counsel in this matter.
 It was a gamble on my part to retain counsel given the cost of legal services, the time and expense of litigation, and the limited income I had being a full-time law student.

I should observe that, prior to me retaining Ms. Symes, another lawyer who is African Canadian, was approached to provide me with legal representation and the term of representation he proposed included the following:

After giving this matter the serious thought it deserves, I have determined that I would require a down-payment of $10,000.00 from you as the retainer.  This would go towards my preparation time, time to consult with and discuss the compliant [SIC] and reports with the consultants you mentioned in the Tribunal questionnaire, and attendance at the hearing, including my office disbursements (photocopying, fax, postage, etc.).

The $10,000 payment would be the extent of your exposure towards my legal fees.  I would be prepared to wait and see whether I would get the balance of my fees for time spent on the matter beyond what you pay, from the Respondent, by way of costs, in the event that the complaint was upheld.  You would agree in writing to assign any such costs to me to cover the balance of the account.

In view of the nightmare that another human rights litigant had with such an agreement
 I was determined that there was no way I was retaining counsel under the terms cited above.
In any event, the relationship between me and Ms. Symes was cordial and understanding. I say understanding because, as a lawyer and an instructor, I believe Ms. Symes understood the stress I was going through during the critical stages of the case. There were issues as to whether I was going to call expert testimony, the impact of a five-week hearing
 on my daily activites including my ability to earn an income and continue to be a student during this period.  At that time, I was also preparing for mock trial in Trial Advocacy, and law school final exams in three courses. 

Litigating Race – Expectations of a Client

The African Canadian Legal Clinic (ACLC)
 was invited by me to apply for intervention in the customs case.
  The ACLC applied for intervention that was granted by the Tribunal.
 

My lawyer was a white female, the two lawyers for the ACLC were White and Chinese respectively and the lawyers for Canada Customs were white.
 The mediator was also White.

Rule 5.04(2) of the Law Society of Upper Canada, Rules of Professional Conduct, imposes a special requirement on lawyers that:

5.04 (2) A lawyer shall ensure that no one is denied services or receives inferior service on the basis of the grounds set out in this rule.

The lawyer also has a duty to society and in the public interest to respect the dignity and worth of every person and to operate their practice in a manner that complies with the Ontario Human Rights Code.
 This is important because of reports and cases that support that view that there is systemic racial discrimination in the legal profession and the justice system.
 

White lawyers with the appropriate training and understanding of critical race issues are capable of presenting the critical race component and the appropriate social context in litigating cases involving Black males and White law enforcement officials. As Aylward observes that a lawyer involved in “a Critical Race Litigation or wishes to develop a Critical Race Strategy can benefit immensely from involving community activists and organizations in the process.”
 She argues that by doing so “it is a way for White practitioners to gain a ‘racialized perspective’ which will better enable them to ground their legal analysis on real, everyday experiences of Black people and see the law from the perspective of ‘non-whites.’” 
 Indeed, in this case Beth Symes and the lawyers from the African Canadian Legal Clinic came through with flying colours.

The ACLC was prepared to call two expert witness, three other complainants who experienced racial profiling at the hands of Canada Customs, conduct focus groups across Canada on the impact of Canada Customs procedures, tender the evidence of its airport surveys conduct between 1996-1998; and whatever else was needed to be done in this case to get a favorable result.

In a letter of December 05, 2001, counsel for Canada Customs wrote to the CHRT complaining that:

As matters have developed in this file since the intervention of the Clinic, the Clinic has become the principal party including to introduce evidence…

On December 07, 2001, the ACLC requested extensive disclosure from Canada Customs, pursuant to Rule 6(1).

In the Notice of the Respondent,
 dated December 17, 2001, counsel for Canada Customs lamented that:

The African Canadian Legal Clinic was given interested party status October 03, 2001. Its disclosure, served November 16-26, makes it apparent that it is the principal party intending to call evidence supporting the complaint and the only party intending to call expert evidence. The number of witnesses that the respondent proposes to call has increased since the clinic’s disclosure.

Canada Customs had by then indicated that it would be calling 18 witnesses and 4 expert witnesses.

Strategic Considerations in Litigating the Case

The strategy for the case against Canada Customs was either litigating the claim at the Canadian Human Rights Tribunal and/or mediated settlement.

A mediated settlement was the preferred option since the parties themselves get together to design a remedy to the problem that brought them into conflict in the first place. Canada Customs and Revenue Agency, through its counsel, was now strongly advocating the resolution of this case through mediation.
 In counsel for Canada Customs wrote to Beth Symes indicating that:

On a without prejudice basis, we remain open in principle to a negotiated or mediated settlement of this complaint, and I would ask that you advise me of your client’s current position in this regard…

The African Canadian Legal Clinic in a letter to the parties dated November 22, 2001, stated that:

Please be advised that the African Canadian Legal Clinic has not taken a position on the issue of mediation in Mr. Pieters’ case. We consider this a matter for the principal parties in these proceedings. However, should mediation occur, we believe that it would be appropriate for us to be included in the process, given our interest in proposed solutions that would have systemic implications.

In response to ACLC’s letter, counsel for Canada Customs wrote that the respondent:

[…] do not accept that you may attend the mediation process as of right. I suggest that any involvement you may wish to have in any mediation should only be with the consent of Mr. Pieters, given through his counsel, and then only as a member of the complainant’s party or supporting team and not independently.

In a letter of November 26, 2001, I advised my lawyer as follows:

Over the weekend I have taken into account the timing of the CHRT hearing with respect to the issue of racial profiling, the time factor for all involved, and the cost factor. I have determined that the best route is to seek a mediated settlement of this complaint….

…Please contact John Edmond and arrange an exchange of settlement proposals. He had previously said he would prepare one but you can also do so on my behalf with the enclosed information. We can meet sometime in December 2001 or early January 2002 with the mediator and the other parties to work towards a mutually agreeable settlement.

On November 29, 2001, counsel for Canada Customs confirmed with Beth Symes that a mediator has been selected by the CHRC and that the costs of the mediation would be shared equally between the CHRC and CCRA.

In terms of the mediation strategy our goal was to settle the case in a manner that brings about systemic change as well as provide some measure of restoration to me. Alternatively, the other option, which was most unwelcome by all parties, was five weeks of hearing before the Canadian Human Rights Tribunal, with all of the attendant costs, time factors, and uncertainty.

It was agreed by counsel for the parties that mediation would take place on December 14, 2001 from 8:30 a.m. Norman Ross
 was hired to conduct the mediation session. I should make clear that Mr. Ross was chosen by the Commission. My lawyer had no choice in his appointment.  In fact, we were not consulted.  Indeed, Beth Symes advised that in her discussions with counsel for CCRA, he advised that he had never been consulted about Mr. Ross' appointment.

On December 13, 2001, counsel for Canada Customs and Revenue Agency filed the “Mediation Brief of the Respondent”. My lawyer and the lawyers from the African Canadian Legal Clinic was quite pleased to go into the mediation knowing that Canada Customs was prepared to use as a starting point for the negotiations the remedies which the African Canadian Legal Clinic was seeking from the Canadian Human Rights Tribunal in its disclosure letter of November 14, 2001. Ms. Symes called me on December 13, 2001, to discuss the mediation the following day and to give me a feel for the process. I got a good feeling from her going into the mediation session.

The backbone of the settlement was hammer out during a ten hour mediation session on December 14, 2001. While I cannot really discuss what went on in the mediation session I can say that the common meeting room was filled with lawyers and I mean it. At that point I knew Canada Customs was serious about settling this matter.

The entire day and most of the evening was spent with my lawyer, the ACLC lawyers and Canada Customs Lawyers, working very hard to hammer out the systemic remedies that are now part of law enforcement history.
 I should say that I was in the room and very much engaged in the process.

I was very disappointed with Mr. Ross.  I do not think that he contributed towards the settlement.  The parties worked very hard to reach consensus. Normally it is the mediator who constantly "work" with the parties and the issues to reach an understanding of the issues and then to try to achieve consensus. This did not happen.

In cases such as this one, it is important it is to get highly skilled mediators who are skilled not only in mediation techniques, but also in human rights (and in this case race issues).  Nice guys are not enough.

I can also say that the Canadian Human Rights Commission can take no credit for the successful resolution of this matter. Before, during and after, the mediation, the Commission’s participation was minimal. Indeed, the Canadian Human Rights Tribunal aptly observed that:

It is apparent from the disclosure provided by the Commission that it is taking a very narrow approach to this case, and that it may not address any of the systemic issues that may be raised by Mr. Pieters's complaint.
 
In this case, that had systemic implications for African Canadians specifically and Canadians generally, the collaboration of the ACLC and Beth Symes at the pre-hearing stage was remarkable. It certainly turned the pressure up on Canada Customs.

Resolving a similar dispute through settlement may not be a wise choice for a complainant who has no sophistication in regulatory or legal matters. I say this because such a client may not be able to craft a settlement that adequately addresses either the personal or systemic issues.

Deciding whether or not to accept a settlement proposal

As a client, obtaining systemic remedies for the good of the community and society was important. I also wanted some measure of compensation and restoration for myself. I wanted money and lots of it. I was personally wronged and humiliated. In lawsuits damages comes in the form of money. I had hoped to recover money for loss of earnings, loss of enjoyment of the trip to New York and loss of dignity. I placed a value on each of these.

Ms. Symes prepared a memorandum that looked at sections 53(2)(e) and 53(3) of the Canada Human Rights Act and the quantum of damages awarded under those sections. Unfortunately, previous human rights panels had valued similar losses with very low amounts.
 In facts, ridiculously low amounts. 
On the other hand, because this was a complaint that implicated broader public interest issues and remedies, there were some pressures that I faced in deciding whether or not to accept the settlement offer. The systemic remedies that we worked out were ground-breaking. The personal remedies were not.

On December 14, 2001, I did not accept the settlement as proposed by Canada Customs. The ACLC was, understandably, concerned when I almost walked away from the settlement over my apparent dissatisfaction with the personal remedies. 

The Commission and the ACLC thought that Canada Customs proposals were reasonable. In fact, the Commission indicated that they were prepared to file a Notice of Withdrawal from the proceedings if I did not accept the settlement.
 Threats of this nature would certainly put a similarly situated complainant, if he or she lacks legal sophistication, under duress.

Ms. Symes memorandum of December 18, 2001, set out the pros and the cons, including the various risks I face should I decide to litigate the matter before the Tribunal as opposed to accepting the mediated settlement. She then left it up to me to determine the next course of action.

The Settlement Breakthrough

On December 27, 2001, after much thought and consideration, I advised my lawyer together with the parties and the Tribunal as follows:

Today I had the opportunity to review the materials which you sent to Beth Symes on December 17, 2001.

I have decided to accept the offer of settlement proposal in your correspondence

of December 17, 2001.

At the end of the day, I was faced with a tough choice. The systemic remedies achieved were first rate - a real break through especially as this was the first case of racial profiling and especially as it was being litigated immediately after September 11th.

Counsel for Canada Customs responded to my acceptance of the offer as follows: “your acceptance of the offer is therefore confirmed.”
 Counsel for the Canadian Human Rights Commission then wrote “I am in the process of finalizing the Minutes of Settlement to be sent to you for signature.”

Ms. Symes was very pleased that I accepted the offer of settlement. She wrote:

Your decision to accept is wise in light of all of the circumstances,

especially the very broad systemic remedies achieved.  For these you should

be very proud.

I responded advising her that “The systemic remedies was a huge consideration for accepting the settlement.”

Beth Symes retainer ended at this stage as I felt I no longer required legal counsel.
The final and binding settlement was approved by the Canadian Human Rights Commission on January 30, 2002,
 and is enforceable in the Federal Court of Canada pursuant to subsection 48(3) of the Canada Human Rights Act.
Conclusions

The mediated settlement of the racial profiling case against Canada Customs was a timely and efficient use of private and public resources. Litigation is expensive. Lawyers are the gatekeepers of this access to justice. In this case my lawyer, Beth Symes facilitated access by agreeing to a retainer I could afford and justice by negotiating a ground-breaking settlement.
 Her advocacy was zealous to protect my interests as a client. In a reported comment I stated, "I'm very happy. It's beyond what I expected to get at the tribunal."

Most fundamentally of all Beth Symes was loyal and treated me with candour and respect. This case received extensive coverage in the print, T.V. and broadcast media,
 yet Ms. Symes stayed out of the limelight and has not publicly accepted any credit for the wonderful job she did on this file. The qualities as set out above, in my view, truly exemplify professional ideals for lawyers.
 These are qualities to which I aspire.
( Paper prepared for the “Legal Ethics and Professionalism Bridge” (Faculty of Law, University of Toronto, January 08, 2003).


( LL.B. 2003, Osgoode Hall Law School and Refugee Protection Officer at the Immigration and Refugee Board of Canada. The author thanks Beth Symes and Kenn Lui for comments and suggestions on an earlier draft of this paper.
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� Professor Carol Aylward advocates a narrative or story telling approach to relating client’s stories of injustice at the hands of law enforcement officials. This is the approach I use in this paper. See, Aylward, Carol. Canadian Critical Race Theory: Racism and the Law. Halifax, Nova Scotia: Fernwood, 1999 [hereinafter Canadian Critical Race Theory].


� Beth Symes is a partner in the law firm of Eberts Symes Street & Corbett. She was called to the Bar of Ontario in 1978 and carries on a practice of administrative law, civil litigation and equality rights, including Charter litigation. Ms. Symes has written extensively on litigation under the Charter. In 1996, Ms. Symes was awarded the Law Society Medal. In the early 1990s, Ms. Symes challenged the constitutionality of the Income Tax Act, arguing that business women should be able to deduct their child care expenses as tax deductible business expenses: Symes v. Canada, [1993] 4 S.C.R. 695. Ms. Symes is also one of the “founding mothers” of LEAF. Ms. Symes was an instructor in the Trial Advocacy course and the Intensive Trial Advocacy Course at Osgoode Hall Law School. She has also taught constitutional litigation at the University of Western Ontario law school. I was a student of Ms. Symes in the Trial Advocacy course offered in the Fall 2001 Academic Session.


� Canadian Human Rights Commission, Press Release “Tribunal Will Hear Discrimination Complaint Against Canada Customs” (May 23, 2001), online: Canadian Human Rights Commission <http://www.chrc-ccdp.ca/news-comm/2001/NewsComm230501.asp?l=e> (date accessed: January 02, 2003).


� Definition for “racial profiling” “investigative or enforcement action initiated against a member of an identifiable group by an individual officer based on his or her stereotypical prejudicial or racial perceptions of who they believe to be in wrong doing or crime”. Source: Association of Black Law Enforcers, Minutes of General Meeting - December 7, 2002,  p. 1.


� The referral to a Tribunal generated print, radio and television coverage. See, for example, John Saunders, “Black traveller calls search racial profiling: Rights body to hear Selwyn Pieters's case involving two Canada Customs agents over train incident, JOHN SAUNDERS reports”, The Globe and Mail (June 04, 2001), p. A16.


� In an interview with the National I said that that treatment I experienced at Canada Customs “was very humiliating. It went to the very heart of my dignity of who I was.” CBC-TV, The National (February 06, 2002), online: Canadian Broadcasting Corporation <http://www.tv.cbc.ca/national/trans/T020206.html> (date accessed: January 06, 2002).


� It may well be that this case was favorably resolved because the different hats I wear (as Human Rights Defender, Government Official, Law Student)  give me added credibility as a complainant before the Canadian Human Rights Commission. The Commission received a number of human rights complaints before mine of racial profiling by Canada Customs officials which it dismissed: See, letter from Charles Thiroux, A/Director, Complaints and Investigations, CHRC to Pierre Gravelle, Deputy Minister of National Revenue, dated August 29, 1996; letter from the Francoise Girard, Secretary-General, CHRC to Rob Wright, Deputy Minister, Department of National Revenue, dated February 13, 1998; see also pending human rights complaints by Ayeesha Ellis and Mohhamed Tabit.


� Most people are prepared to just move on in circumstances in which I found myself as opposed to challenging the system as I did. See, Felstiner, Abel and Sarat, "The Emergence and Transformation of Disputes: Naming, Blaming, Claiming" (1980), 15 Law and Society Review 631 at 633.


� See, for example, R. James, “Black Passengers targetted in Pearson Searches?”  Toronto Star (November 29, 1998); “Canada Customs plants drugs, firearms on travellers”, Toronto Star (July 26, 2000); Gerald V. Paul, "Federal Study: Blacks Targeted by Customs", Caribbean Camera (June 24, 1999); Gerald V. Paul, "Outrage follows release of study", Caribbean Camera (June 24, 1999).


� I feared travelling to New York City and in fact has not returned to New York City since this incident occurred. There was also loss of privacy. Canada customs conducted their own investigation to see what information they could gather of me. In their disclosure package amongst the information gather were newspaper articles written by U of T Law Students in the Ultra Vires: Sam Babe, “LSAT Enforces Racialization”, Opinion,  Ultra Vires (March 20, 2000); Vilko Zbogar, “Tonelli's LSAT defence fails, says Zbogar” Opinion: Ultra Vires (February 29, 2000); James Hoffner, “Student complaint leads to review of faculty's admissions policy: Human Rights Commission to investigate use of LSAt” Ultra Vires ( November 11, 1999); “Judging the LSAT, judging the profession” Editorial: Ultra Vires (November 11, 1999).


� As already mentioned I was also a government official at the time this incident occurred. There were consequences to standing up to the government. I left the Immigration and Refugee Board in June 1999 and went to the Federal Court of Canada as a Registry Officer. After six months at the Federal Court my contract expired. I was not offered a renewal or new contract. See, Pieters v. Treasury Board (Federal Court of Canada) [2001] C.P.S.S.R.B. No. 78 (Q.L.); Pieters v. Canada (2001), 205 F.T.R. 71 (T.D.), aff’d C.A. (2001), 288 N.R. 60; Pieters v. Canada (Attorney General) [2001] F.C.J. No. 1184 (T.D.).


� I got a ride home from Ms. Symes.


� Ms. Symes retainer was $5, 000.00. I paid a retainer of $3, 000.00. I could not afford to pay anymore at the time and cover my daily living expenses together with the cost of being a law student. She was later paid whatever was outstanding on her legal fees. The retainer in this case was oral and it worked out quite well I believe because of the trust between solicitor and client.


� Letter from Beth Symes to John Edmond, Barrister & Solicitor, counsel for Canada Customs, dated November 21, 2001; Letter from Beth Symes to Mark McDonald, counsel for the Canadian Human Rights Commission, dated November 21, 2001; Letter from Beth Symes to Sheena Scott, Barrister & Solicitor, counsel for African Canadain Legal Clinic, dated November 21, 2001; Letter from Beth Symes to the Canadian Human Rights Tribunal, dated November 21, 2001.


� Downey v. Metropolitan Transit Commission (1991) 50 C.P.C. (2d) 249 (N.S.C.A.); (1991) 6 C.P.C. (3d) 289 (N.S.S.C.) (same case).  


� The hearing was scheduled to begin on January 14, 2002.


� The mediation session where the settlement was reached occurred on Friday December 14, 2001, in the middle of my law school examinations. I still had two exams left: The first being on December 19, 2001 and the second on December 21, 2001. The mediation session was really tough. I never really recovered from the mediation sessions for those exams but managed to pass my courses.


� The African Canadian Legal Clinic is a not-for-profit organization funded by the Ontario Legal Aid Plan.  The Clinic has a province-wide membership comprised of individuals committed to working towards racial equality, who have expertise and experience in this area.  The ACLC serves and represents the African Canadian Community, and fulfills its mandate, in part, through test case litigation.  It provides advice and representation to African-Canadians in cases involving issues of systemic and institutional racism, where precedent-setting decisions are likely to result.  It is actively involved in research, including research into the issue of 'racial profiling' in Customs matters. See, Pieters v. Canada (Department of National Revenue) [2001] C.H.R.D. No. 42 (Q.L.), paragraphs 4-5.
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Due to the nature and scope of this inquiry together with the remedies which the complainant will be seeking in this case, it is the complainant’s position that he will support applications for intervention if they are made by the following organizations:


African Canadian Legal Clinic (ACLC) a not-for-profit organization which was officially opened in October 1994, to address systemic racism and racial discrimination in Ontario through a test case litigation strategy.


� In Pieters v. Canada (Department of National Revenue), ibid., the ACLC applied for intervenor status, because “this is the first human rights inquiry into racial discrimination in Canada's


Customs practices, and as such, is a matter of substantial public interest for the African Canadian


community.  African Canadians, the ACLC alleges, are disproportionately affected by racially


discriminatory search practices.” In granting the ACLC intervnor status the panel found that “the ACLC possesses a particular expertise in the issues raised by Mr. Pieters's complaint, and that the participation of the ACLC could assist in the determination of the issues presented by Mr. Pieters' complaint.  While the involvement of the ACLC will inevitably result in a somewhat longer hearing, in my view, the novelty and the importance of the issues raised by Mr. Pieters' complaint justify such a result.”


� Canada Customs and Revenue Agency were represented by a private law firm together with lawyers from the Department of Justice in Ottawa.


� LSUC Rules of Professional Conduct, Rule 5.04(1).


� Canadian Bar Association, Racial Equality in the Canadian Legal Profession, (Ottawa: Canadian Bar Association, 1998); Canadian Bar Association, Touchstones for Change: Equality, Diversity and Accountability: Report of the Canadian Bar Association Task Force on Gender Equality in the Legal Profession (Ottawa: Canadian Bar Association, 1993); R. v. Golden 2001 SCC 83;  R. v. Parks (1993), 84 C.C.C. (3d) 353; R. v. Find (1998), 124 C.C.C. (3d) 481; R. v. R.D.S. (1997), (1997) 118 C.C.C. (3d) 353; R. v. Koh (1998), 131 C.C.C. (3d) 257; R. v. Brown (2002), 162 C.C.C. (3d) 27; R. v. Peck [2001] O.J. No. 4581.


� Canadian Critical Race Theory, ibid., at 185. As an example, in Golden, ibid., a case involving the dehumanizing and degrading strip search of a Black suspect by the Toronto Police Service in a public washroom with dirty gloves used to clean the bathroom, David Tanovich was counsel for the Appellant before the Supreme Court of Canada. Both the African Canadian Legal Clinic and the Aboriginal Legal Services of Toronto were intervenors, and indeed their perspectives were reflected in paragraphs 81-83 of the Supreme Court’s decision. These organizations, as well as, the Urban Alliance on Race Relations, similarly intervened in Williams. In Koh Chinese Canadian National Council intervened.


� Canadian Critical Race Theory, ibid., at 185.


� Pursuant to Rule 6(1) of the CHRT Interim Rules of Procedure, 1998.


� Notice of the Respondent, dated December 17, 2001.


� Interestingly enough the Canadian Human Rights Commission recommended mediation when the complaint was first filed and it was rejected by Canada Customs because I also wanted financial compensation which they were not prepared to provide.


� Letter from John Edmond to Beth Symes, dated November 22, 2001.


� Letter from John Edmond to S. Scott, dated November 28, 2001.


� Letter from Selwyn Pieters to Beth Symes, dated November 26, 2001.


� Layer and Mediator.


� I say law enforcement history because Canada Customs and Revenue Agency is believed to be the first law enforcement entity in Canada to officially collect and analyze race statistics. See, Paul Waldie, "Customs to gather racial data to see if officers use profiling" The Globe and Mail (December 16, 2002), p. A1; Tanovich, “Using the Charter to stop racial profiling” supra, note 1.


� Pieters v. Canada (Department of National Revenue), ibid., paragraph 15.


� Memorandum from Beth Symes to Selwyn Pieters, dated December 18, 2001.


� Letter from Mark McDonald, counsel for the CHRC to Beth Symes, dated December 20, 2001.


� Memorandum from Beth Symes to Selwyn Pieters, dated December 18, 2001.


� Email from Selwyn Pieters to John Edmond dated December 27, 2001.


� Email from John Edmond to Selwyn Pieters dated December 28, 2001.


� Email from Mark McDonald to Selwyn Pieters dated January 2, 2002.


� Email from Beth Symes to Selwyn Pieters dated January 07, 2002.


� Email from Selwyn Pieters to Beth Symes dated January 07, 2002.


� Canada Customs to best of my knowledge is in compliance with the terms of this settlement.


� Minutes of Settlement, Pieters v. Department of National Revenue, as approved on January 30, 2002, online: OBARRI <http://www.geocities.com/CapitolHill/2381/CanadaCustomsandRevenueAgency/minutesofsettlementassigned.doc> (date accessed: January 02, 2003). The settlement includes clauses that provide that:





The Respondent undertakes that the criteria applied by Customs officers at ports of entry shall not include criteria that discriminate unlawfully on the basis of race, colour, national or ethnic origin or gender, or other prohibited grounds. 


The Respondent, in consultation with the Canadian Human Rights Commission (CHRC) and the ACLC, will request proposals and retain an external contractor to design and implement a pilot project intended to develop statistics on referrals to secondary examination, based on race, colour, national and ethnic origin and gender of referrals in the context of all passengers passing through ports of entry. … The project will also analyze, on the basis of race, colour, national or ethnic origin and gender, the impact of the criteria applied by Customs officers at ports of entry and make appropriate recommendations.  The result of the pilot project will be provided to the CHRC and the ACLC, and the Respondent will consult with the CHRC and the ACLC respecting the implementation of its recommendations. 


The pilot project will consider the collection on a permanent basis of the data described in Article 5.  The Respondent will consult with the CHRC on the general purposes of any measures that may be recommended from the pilot project prior to any decision on the further collection of such data.  If these data are collected on a permanent basis, CCRA shall collect and analyze such data annually and prepare a report to the Minister of National Revenue and to the CHRC, which shall be made part of the public record.


On or before March 1, 2002, the Respondent shall retain an anti-racism expert, external to CCRA, to provide anti-racism and cultural diversity training to all Customs officers.  Each new officer shall receive this anti-racism training within 180 days of hire, and all student officers shall receive anti-racism training as part of their orientation.  Refresher anti-racism training will be provided to all customs officers on a regular basis.


The Respondent undertakes to ensure that CCRA policy directs Customs officers to advise each person directed to secondary inspection of the reason for conducting such inspection.


The Commissioner of CCRA, or the Assistant Commissioner, will meet with the ACLC on an annual basis to hear the perceptions and impacts of CCRA Customs practices on racialized groups.  The ACLC will bring representatives of appropriate community groups to these meetings.


� John Duncanson, “Customs to gather race stats” The Toronto Star (February 7, 2002), p. B02. 


� See John Saunders, “Traveller wins Customs fight”, Globe and Mail (Feb 6, 2002); “Canada Customs front line officers to receive anti-racism training” The National, CBC-TV (February 6, 2002); “New rules for customs officers after human rights complaint” CBC (February 7, 2002); “Canada Customs to train agents against racism: Black traveller's complaint leads to new programs” Edmonton Journal (February 7, 2002), p.A12; “Les douanes vont embaucher un ‘expert en tolérance’” La Presse (7 février 2002), p. A12; Paul Waldie, “Customs to gather racial data”, Globe and Mail (December 16, 2002), p. A1; "Customs to gather racial data to see if officers use profiling -- report" The Sault Star (December 16, 2002), p. A5; “Study to see if Customs uses racial profiling”, CTV NEWSNET (December 16, 2002); Canadian customs officers will soon start collecting data on the race, colour and ethnic origin of travellers detained", Broadcast News (December 16, 2002); Chuck Brown, "Agency plans study to see if border officers are using racial profiling: SECURITY: Project follows settlement in case" The New Brunswick Telegraph Journal (December 17, 2002), p. A5; "Customs to gather racial data" The Chronicle-Herald (December 17, 2002), p. A14; Tom Godfrey, Customs to Try Racial Profiling", The Toronto Sun (December 17, 2002), p. 12; Editorial "Screening for the wrong reasons", The Toronto Sun (December 17, 2002), p. 14.


� For various views on ethical issues that lawyers face and how to be an ethical lawyer see, M. Proulx and D. Layton, Ethics and Canadian Criminal Law (Toronto: Irwin Law, 1999); Monroe Freedman and Abbe Smith Understanding Lawyers' Ethics (2nd ed., Matthew Bender, 2002); David Luban, Lawyers and Justice: An Ethical Study (Princeton 1988); William Simon The Practice of Justice: A Theory of Lawyers' ethics (Harvard University Press, 1998).





