Court File No. 32147

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL)

BETWEEN:

THE MINISTER OF JUSTICE AND ATTORNEY GENERAL OF CANADA, THE
MINISTER OF FOREIGN AFFAIRS, THE DIRECTOR OF THE CANADIAN
SECURITY INTELLIGENCE SERVICE, and THE COMMISSIONER OF THE ROYAL
CANADIAN MOUNTED POLICE

Appellants
-and -
OMAR AHMED KHADR
Respondent
-and -

UNIVERSITY OF TORONTO, FACULTY OF LAW - INTERNATIONAL HUMAN
RIGHTS CLINIC AND HUMAN RIGHTS WATCH

RESPONDING MEMORANDUM OF ARGUMENT
OF THE UNIVERSITY OF TORONTO, FACULTY OF LAW - INTERNATIONAL
HUMAN RIGHTS CLINIC AND HUMAN RIGHTS WATCH i
TO THE APPELLANTS’ MOTION TO STRIKE

PART I - OVERVIEW AND FACTS
Overview

1. The University of Toronto — Faculty of Law, International Human Rights Clinic (the
“IHRC”) and Human Rights Watch (“HRW?”) brought a motion for leave to intervene in the
within appeal on January 3, 2008. The Appellants opposed that motion on the basis that the
IHRC and HRW were inapproptiately enlarging the scope of the appeal by raising new
issues. After considering the Appellants’ atguments and the IHRC and HRW’s reply, Binnie
J. granted leave to intervene to the IHRC and HRW by order dated January 24, 2008.
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Facts

2.

Pursuant to that order, and in accordance with the proposed submissions outlined in the
IHRC and HRW’s memorandum of argument on their motion for leave (the “Interveners’
Leave Memotandum”), the IHRC and HRW filed their joint factum on February 22, 2008
(the “Intetveners’ Appeal Factum™). The Appellants now attempt for a second time to
prevent the IHRC and HRW from intervening in this appeal, this time in the form of a
motion to strike the Interveners’ Appeal Factum and to revoke the status of the IHRC and
HRW as interveners. In doing so, they make serious and unfounded allegations and raise the
same arguments that this Honourable Court considered and rejected in granting the IHRC

and HRW leave to intervene.

The IHRC and HRW have not adduced any new evidence and have relied entirely on the
record already before the Court. Nor have the IHRC and HRW raised new issues. As they
stated in reply on the motion for leave to intetvene when the Appellants previously raised
this objection, the IHRC and HRW are simply proposing alternative legal bases for resolving
the central issue in this appeal. The IHRC and HRW respectfully submit that this motion

ought to be dismissed.

On December 5, 2007, the Respondent brought 2 motion to adduce fresh evidence befote
the Court. On December 11, 2007, counsel for the Appellants, Mr. Robert Frater, wrote to

the Court proposing the following arrangement:

Nevertheless, it is the Appellants’ position that in the unusual
circumstances of this case, patticularly the Respondent’s desire for an
expeditious hearing, all of the proposed further evidence should be
made patt of the record, except the affidavit of Richard Wilson, at Tab
H of Volume II of the Respondent’s motion book, which is already part
of the record. The evidence filed in the related proceeding of T-536-04
(which includes the affidavits of Paquette and Hooper) is potentially
important to this Court in the resolution of this matter. That evidence
was relied on by von Finckenstein J. at first instance. While the
Appellants will argue that he erred by going outside the record to look
for facts to support the Respondent’s claim, it may well prove important

for this Coutt to examine the basis for von Finckenstein ].’s decision.
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Rather than engage in litigation as to the admissibility of any of this
matetrial, the Appellants believe it would be expeditious simply to file the
material in a separate volume as the Respondent’s Fresh Evidence

Record, and leave argument as to the use the Court may make of it to
the patties... Where the Appellants believe the material is inadmissible,

we are content for the present purposes to make arguments that the
material should be given no weight... (emphasis added)

Responding Motion Record, Respondent’s Notice of Motion dated December 5, 2007, Tab 1

Responding Motion Record, Letter of Mr. Robert Frater dated December 11, 2007, Tab 2

5. On December 19, 2007, McLachlin CJ. ordered that the new evidence proposed by the
Respondent be included in the case on appeal in a separate volume entitled the
“Respondent’s Fresh Evidence Record”, the admissibility of which shall be determined by
the Coutt hearing the appeal.

Responding Motion Record, Order of McLachlin J. dated December 19, 2007, Tab 3

6. On January 3, 2008, the IHRC and HRW filed their motion record for leave to intervene.
As stated in these materials, the IHRC is a specialized law practice of the University of
Toronto, Faculty of Law (the “Faculty”) through which experienced lawyers and professots
at the Faculty engage in cases which reflect the Faculty’s expertise in international human
rights law. HRW is the second latgest human rights non-governmental organization in the
world, and investigates and reports on human rights violations in over 70 countries. By
exposing and calling attentdon to human rights abuses committed by state and non-state
actors, HRW seeks to bring international public opinion to bear upon those who commit
such abuses to end their abusive practices. Both the IHRC and HRW have been granted

leave to intervene in prior appeals before this Coutt.’

Responding Motion Record, Interveners’ Leave Memorandum, Tab 4, paras. 14, 17,19 and 22

7. In the Interveners’ Leave Memorandum, the IHRC and HRW advised the Court that, if

granted leave, they proposed to make the following useful and distinct submissions:

U See Mugesara v. Canada (Minister of Citizenship and Immigration), [2005) 2 S.CR. 100 and Charkaoui v. Canada (Minister of
Citisenship and Immigration), [2007] 1 S.C.R. 350.
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() Canada’s international human rights law obligations and Khadr’s entitlement in
international law to an effective remedy are relevant to the Court’s consideration of the
existence, content and violation of Charter obligations owed by Canada to Khadr...

. (i) The conduct of Canadian officials which undetlies this appeal, namely, the interrogation
of Khadr in Guantanamo Bay and the disclosure of the fruits of that interrogation to
U.S. officials, violated Canada’s binding international human rights law obligations
toward Khadr.. .:

(@) in conducting their interrogation of Khadr, Canadian officials failed to
respect the rights of Khadr as a child under the United Nations Convention on
the Rights of the Child .. ..;

(b) m conducting their interrogation of Khadr, Canadian officials failed to
respect Khadt’s rights under the International Covenant on Civil and Political
Rights .. .;

(©) in conducting their interrogation of Khadr, Canadian officials exploited the
atmosphere of oppression that prevailed at Guantanamo Bay as a result of
conditions such as prolonged arbitrary detention, incommunicado detention,
and ill-treatment potentially amounting to tortute;

(d in transferring the fruits of these interrogations to U.S. officials without any
conditions being placed on their use and with the reasonably foreseeable
consequence that this information would be used in the prosecution of a trial
before the Military Commissions, Canadian officials participated in the
violation of international human rights resulting from the Military
Commissions process;

() the current Military Comumissions process violates international standards of
fairness under both the ICCPR and the Geneva Conventions. ...

(1) The appropriate remedy for Canada’s violations of international human rights law and
accompanying violations of the Charter includes an order of disclosure under section
24(1) of the Charter and such other relief as this Court deems approptiate under ss. 7 and
24(1) of the Charter.

Responding Motion Record, Interveners’ Leave Memorandum, Tab 4, para. 32

The Appellants objected to the motions for leave to intervene of a number of parties,
including the IHRC and HRW, in matetials filed on January 15, 2008. In their responding
memorandum (the “Appellants’ Responding Leave Memorandum?™), the Appellants argued
that the IHRC and HRW were improperly expanding the scope of this case by: (a) raising
matters that are more properly the subject of action T-536-04 pending in the Federal Court

such as the mterrogation of Omar Khadr (“Omar”) in Guantanamo Bay; and (b) attempting
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to put the Guantinamo Bay regime on trial. The THRC and HRW responded to these
arguments by filing a reply memorandum of argument on January 22, 2008 (the

“Interveners’ Reply Leave Memorandum”).

Responding Motion Record, Appellants’ Responding Leave Memorandum, Tab 5, para. 26

Responding Motion Record, Interveners’ Reply Leave Memorandum, Tab 6

After considering all arguments, including the Appellants’ objections, Binnie J. issued an

otder on January 24, 2008 granting the IHRC and HRW leave to intervene. Binnie J.’s order
stipulated, znter alia, that the IHRC and HRW “‘shall not be entitled to raise new issues ot to
adduce further evidence ot otherwise to supplement the record of the parties” and that their

factum was to be served and filed on ot before February 22, 2008.
Responding Motion Record, Order of Binnie J. dated January 24, 2008, Tab 7

Consistent with Binnie J.’s order, the IHRC and HRW served and filed the Intervenets’
Appeal Factum on February 22, 2008. The IHRC and HRW relied entirely on the record
alteady before the Court, including the Respondent’s Fresh Evidence Record. Consistent
with the approach taken by the Respondent in its appeal factum, the IHRC and HRW
indicated by bold footnotes the few instances where they made reference to the

Respondent’s Fresh Evidence Record.

The IHRC and HRW’s submissions in the Interveners’ Appeal Factum are entirely
consistent with the proposed submissions set out in their Interveners’ Leave Memorandum
(see pata. 8 above): (i) Canada’s intetnational human rights obligations are critical to Charter
analysis in a case with extra-territorial dimensions; (i) Canadian officials violated
international human rights during their interrogation of Omar in Guantanamo Bay and thus
violated the Charter; (iii) sharing the fruits of the interrogation with U.S. officials constituted
patticipation in a violation of international human rights and violated Omar’s Charter rights;

and (iv) Omazr is entitled to the remedy of disclosure under section 24(1) of the Charter.

Responding Motion Record, Interveners’ Appeal Factum, Tab 8
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PART II - QUESTIONS IN ISSUE

The IHRC and HRW submit that the questions in issue in this motion are propetly
characterized as the following: (a) are the IHRC and HRW relying on evidence not in the
record; and (b) are the IHRC and HRW raising new issues.

PART IIl - ARGUMENT

The IHRC and HRW are not adducing any new evidence and are relying entirely on

the record already before the Court

First, the IHRC and HRW rely entirely on evidence that is z #he record. The Appellants
themselves proposed the arrangement whereby the Respondent has been permitted by this
Court to adduce fresh evidence, the admissibility of which has yet to be determined. The
Appellants expressly suggested that the fresh evidence be “made part of the record” and
stated that they would reserve all argument as to the weight/admissibility of the evidence to
the hearing of the appeal. It is odd that the Appellants now complain that the IHRC and
HRW have referred to this evidence. The Appellants cite no authotity for the proposition
that it is inappropriate for an intervener to rely on evidence that is propetly in the record

where the Coutt has not yet ruled on the weight/admissibility of such evidence.

Responding Motion Record, Letter of Mr. Robert Frater dated December 11, 2007, Tab 2

Second, it 1s important to note that only six out of the seventy-four footnotes in the
Interveners” Appeal Factum refer to evidence contained in the Respondent’s Fresh Evidence
Record.?> Even without any reliance on the Respondent’s Fresh Evidence Record, the IHRC
and HRW’s submissions on international human rghts violations still stand: that is,

Canadian officials violated Omart’s international human rights: (2) in their interrogation in

2'The Appellants’ overstate the IHRC and HRW’s reliance on the Respondent’s Fresh Evidence Record. For instance,
the submission in para. 35 of the Interveners’ Appeal Factumn that the sharing of the information with U.S. officials was
“unconditional” (which the Appellants specifically complain about at para. 13 of their factum on this motion) does not
rely on the Respondent’s Fresh Evidence Record, but rather telies on Khadr ». Canada (2005), 257 D.LR. (4%) 577, 2005
FC 1076. Footnote 61 (the citation for the submission in para. 35) in the Interveners’ Appeal Factum refers to “Khadr ».
Canada, supra note 20 at para. 23(h)”. The cross-reference in footnote 61 to footnote 20 is an inadvertent typographical
error; the cross-reference to the full citation should have been to footnote 21, as can readily be seen from the fact that
footnote 21 (and not footnote 20) provides the full citation for “Kbadr v. Canadd’.
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Guantinamo Bay and (b) in their participation in the U.S. Military Commissions process.
Indeed, the latter submission contains no reference at all to the Respondent’s Fresh

Evidence Record.

15. Nevettheless, the evidence in the Respondent’s Fresh Evidence Record may be relevant to
the Court’s assessment of whether there have been violations of Omat’s international human
rights. Indeed, the Appellants conceded, the evidence filed in the related proceeding was
relied on by von Finckenstein J. at first instance, and is “potentially important to the Court.”
All of the references in the Interveners’ Appeal Factum to the Respondent’s Fresh Evidence

Record are to evidence filed in the related proceeding before von Finckenstein J.

Responding Motion Record, Letter of Mt. Robert Frater dated December 11, 2007, Tab 2

16. Further, the Appellants have not pointed to any prejudice suffered as a result of the IHRC
and HRW’s limited reference to the fresh evidence the Appellants agreed to put in the
recotd. The Appellants will have to argue as to the admissibility/weight of this evidence at

the heating of the appeal, in any event, given the Respondent’s reliance on such evidence.

17. Finally, the Appellants not only argue about the propriety of relying on the fresh evidence,
but they also accuse the IHRC and HRW of exhibiting a “distinct lack of candour” in failing
to indicate the extent of their intended reliance on the fresh evidence in their motion for

leave to intervene materials. This is a serious allegation that is entirely unfounded.
Appellants’ Motion Record, Written Representations, Tab 3, para. 2

18. The Appellants cite no authority for their suggestion that the IHRC and HRW were under
an obligation to indicate the precise extent of their intended reliance on the Respondent’s
Fresh Evidence Record at the motion for leave to intervene stage of the proceedings.
Indeed, it is difficult to imagine the rationale for imposing such a duty, as it is entirely

reasonable to expect an intervener to rely on the record as it exists.’

3 The Appellants did not suggest that the IHRC and HRW are subject to any such duty in the Appellants’ Responding

Leave Memorandum.
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It 1s difficult to imagine how the IHRC and HRW could have been mote candid than they
were about their intention to rely, in part, on the factual findings relating to Canadian
officials’ interviews of Khadr at Guantanamo Bay. The HRW’s affiant Nehal Bhuta explicitly

stated in support of the application for leave to intervene:

The conduct of Canadian officials which undetlies this appeal,
namely, the interrogation of Khadr in Guantinamo Bay and the
disclosure of the fruits of that interrogation to U.S. officials, violated

Canada’s binding international human rights law obligations towatds
Khadr ...

Respondent’s Motion Record, Affidavit of Nehal Bhuta sworn December 30, 2007, Tab 9, paras. 31 and 32(ii)

Respondent’s Motion Record, Interveners’ Leave Memorandum, Tab 4, para. 34

The IHRC and HRW exhibited the same candour by cleatly indicating in the Interveners’
Appeal Factum each instance in which they were refetring to the Respondent’s Fresh
Evidence Record by flagging such citations with bold footnotes. This is consistent both
with the approach taken in the Respondent’s factum and the spirit of McLachlin C.J.’s otder
of December 19, 2007, which required the Respondent’s fresh evidence to be tmatked

separately in the record.

The IHRC and HRW are not raising any new issues and the Appellants ate simply

re-litigating the motion for leave to intervene

The Appellants argue in the opening paragraph of their factum on this motion that the
IHRC and HRW are “seeking to expand the issues before this Court” contrary to Binnie J.’s
order granting intervener status. This view is premised on the Appellants’ position that this
Court cannot pass judgment on the merits of U.S. legislation. However, this position does
not consider the jurisprudence of this Court. For instance, this Court’s tecent decision in R.
v. Hape states that the “participation by Canadian officers in activities in another country that
would violate Canada’s international human rights obligations might justify a remedy under
s. 24(1) of the Charter because of the impact of those activities on Charter tights in Canada.”
Thus, the application of Hape to the facts of this case necessitates an examination of the U.S.
Military Commissions under international human rights law. It would be impossible to

determine whether Canadian officials participated in activities that violate international
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human rights if the Court were precluded from assessing whether the U.S. Military

Commissions comply with international human rights standards.*

Appellants’ Motion Record, Written Representations, Tab 3, paras. 1 and 15
R. ». Hape, 2007 SCC 26 at para. 101

22. Moteover, the Appellants do not present any new submissions on this motion in support of
their argument that the IHRC and HRW are impropetly expanding the issues before the
Coutt; rather, they rely on the same arguments that Binnie J. considered and rejected on the
IHRC and HRW’s motion for leave to intervene. For instance, at para. 15 of the Appellants’
factum on this motion, the Appellants’ characterize the IHRC and HRW’s arguments as
calling for “an extensive trial before this Court of the American military justice regime at
Guantinamo Bay”. At paras. 17 and 26 the Appellants’ Responding Leave Memorandum,
the Appellants wrote that it is “far beyond the scope of any proper intervention” to try to

“put the American military commission trials at Guantanamo Bay on trial”.

Responding Motion Record, Appellants’ Responding Leave Memorandum, Tab 5, paras. 17 and 26

Responding Motion Record, Interveners’ Reply Leave Memorandum, Tab 6, para. 8

23. Similarly, at patas. 8 and 10 of their factum on this motion, the Appellants argue that
because allegations of violations of the Convention on the Rights of the Child, including a
violation of the right to counsel, were specifically pleaded and have not been adjudicated in
Action T-536-04, such allegations should not be allowed to be made on this f:Lppeal.5 The
Appellants made nearly the exact same submission at para. 26 of the Appellants’ Responding

Leave Memorandum, in which they argued: “All of the proposed submissions of the

4 This Court has also considered capital punishment and torture by other states (see United States v. Burns, [2002] 1 S.CR.
238 and Suresh v. Canada (Minister of Citizenship and Immigration), [2002) 1 S.CR. 3, respectively) under international human
rights law in order to determine whether the Canadian government would violate section 7 of the Charter by temoving
persons to those states.

5 If anything, it is the Appellants’ submission — that because there has been no adjudication of Action T-536-04 there is
no evidence on this point — that is problematic. On the moton in Action T-536-04 to enjoin further interviews of
Khadr by the Appellants, the Appellants refused to give undertakings and produce documents on the cross-examination
of CSIS official Hooper as to what transpired during interviews with Omar, and specifically as to whether Omar was
advised of his rights; von Finckenstein J. concluded that: “There is no evidence that the Plaintiff was advised of his
Charter rights, e.g. right to silence, right to counsel”. (Kbadr v. Canada (2005), 257 D.L.R. (4%) 577, 2005 FC 1076 at paras.

9, 23(g))-
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applicant under para. 32(if) relate to matters which are subject of the other Federal Court
actions or not properly before this Court.” As the IHRC and HRW responded in their reply
memorandum, “the question is not whether the conduct of Canadian officials in
interrogating the Respondent is relevant to another proceeding; the question is simply

whether that conduct is relevant to #bis proceeding.”

Appellants’ Motion Record, Written Representations, Tab 3, paras. 8 and 10

Responding Motion Recozd, Appellants’ Responding Leave Memorandum, Tab 5, para. 26

Responding Motion Record, Interveners’ Reply Leave Memorandum, Tab 6, para. 9

24. Accordingly, the IHRC and HRW submit that the Appellants’ motion to strke the
Interveners’ Appeal Factum and revoke their status as interveners is simply an attempt to te-
litigate the merits of the IHRC and HRW’s successful motion for leave to intetrvene.

PART IV - COSTS
25. The THRC and HRW do not seek costs in this proceeding.
PART V - ORDER SOUGHT
26. The THRC and HRW submit that the Appellants’ motion be dismissed in its entirety.
Matrch 7, 2008 ALL OF WHICH IS RESPECTFULLY SUBMITTED.

/§7 Per.

Tom Friedland
Gerald fn{) p &7(
Audrey Mackhin

Counsel to the University of Toronto, Faculty of Law -
International Human Rights Clinic and Human Rights Watch
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PART VII - STATUTES
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