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Exhibit "M", Factum of the Appellants, the Attorney General of Canada et al, SCC 32147, December 19, 2007

TABLE OF CONTENTS
Page

PART - | CONCISE STATEMENT OF THE FACTS 1
A) Overview 1
B) Statement of Facts 3
1) Facts Relating to the American Prosecution Against the 3

Respondent
2) Facts Relating to Contact Between Canadian Officials and 6

the Respondent
3) Facts Relating to Production of Documents to the Respondent 9
4) The Judgment of Mr. Justice Von Finckenstein 14
5) The Judgment of the Federal Court of Appeal 15
PART Il - THE ISSUES 17
PART Ill - STATEMENT OF ARGUMENT 18
A) There is no Legal Duty to Provide the Requested Information 18
1) The Factual and Legal Context of the Respondent’s Claim 18
2) Canadian Disclosure Law Provides no Basis for Access to the 19

Documents Sought

i) Introduction 19

ii) The Court of Appeal Erred in its Application of 19

R. v. Stinchcombe
iif)  The Court of Appeal’'s Reasons Misapply O’Connor 24
Principles

3) Other Section 7 Jurisprudence Provides No Basis for Access to 30
the Information Sought
4) Purdy is Distinguishable 33
5) The Court of Appeal’s Judgment Involves an Erroneous Application
35 of Section 32 of the Charter
B) The Court of Appeal Erred in its Approach to Remedial Issues 37

PART IV - COSTS 40
PARTV - ORDER SOUGHT 40
PART VI - TABLE OF AUTHORITIES 41
PART VIl - RELEVANT LEGISLATIVE PROVISIONS 43

001086




1
Exhibit "M", Factum of the Appellants, the Attorney General of Canada et al, SCC 32147, December 19, 2007

Court File No. 32147

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL)

BETWEEN:

MINISTER OF JUSTICE AND ATTORNEY GENERAL OF CANADA, MINISTER OF
FOREIGN AFFAIRS, DIRECTOR OF THE CANADIAN SECURITY INTELLIGENCE
SERVICE, and COMMISSIONER OF THE ROYAL CANADIAN MOUNTED POLICE

Appellants
-and -
OMAR AHMED KHADR
Respondent
FACTUM OF THE APPELLANTS, THE ATTORNEY
GENERAL OF CANADA ET AL
PART | - CONCISE STATEMENT OF THE FACTS
A) OVERVIEW
1. Six years after he left Canadian law and legal procedures behind,’ the

Respondent was detained by the United States ("U.S.") military following a
battlefield confrontation that took place in Afghanistan in July, 2002. He now
faces prosecution before a U.S. Military Commission for his alleged conduct in
Afghanistan in June and July of 2002. The only evidence of any Canadian
involvement with the Respondent was the fact that long after the time frame
described in the charges, Canadian Security Intelligence Service ("CSIS")
officials interviewed him during his detention in Guantanamo Bay, Cuba.
Summaries of those interviews were shared with U S. authorities. Despite the

Sy

"R v Hape 2007 SCC 26 at para.99 [Hape] United States v. Burns, [2001) 1 S C R 283 2001
SCC 7. atpara 72 [Burns]. The Respondent is a Canadian citizen, who would have been about
9 years old at the time he left Canada.
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Exhibit "N", Respondent's Factum, SCC 32147, February 14, 2008



Exhibit "N", Respondent's Factum, SCC 32147, February 14, 2008

6.

IT IS HEREBY ORDERED that the new evidence proposed by the Respondent may be
included in the case on appeal in a separate volume entitled the "Respondent's Fresh
Evidence Record", and the admissibility of the Respondent's Fresh Evidence Record shall
be determined by the Court hearing the appeal.'
Of the material included in the Respondent’s Fresh Evidence Record (“RFER”), the Crown
does not object to the admissibility of the Affidavit of William Kuebler to the extent that it
provides an update of events which have recently transpired, but objects to the remainder of
this material. Factual points based upon disputed material are herein indicated by bold

footnotes.

C. The Respondent Omar Ahmed Khadr

7.

The Respondent is a Canadian citizen who has been detained by U.S. forces at U.S. Naval
Base, Guantdnamo Bay, Cuba, for approximately 5 and-a-half years since he was 15 years of
age. Contrary to the first sentence of the Crown’s factum, the Respondent had not been
absent from Canada for six years at the time of his capture. In fact, he had stayed with his

grandparents in Canada for several months the previous ycar.2

The Respondent was taken prisoner on July 27, 2002, at the conclusion of a military battle in
a village near Khost, Afghanistan. The United States alleges that near the end of this battle,
the Respondent threw a grenade which killed U.S. Army Sergeant First Class Christopher
Speer. Following his capture, the Respondent received life-saving medical attention for

wounds received during the battle.

It is further alleged that, prior to his capture, the Respondent conspired with high officials of
Al Qaeda, including Usama bin Laden, Ayman al Zawahiri, Sheikh Sayed al Masri, and
Muhammad Atef to commit acts of murder and terrorism against U.S. and coalition forces.

All allegations against the Respondent are denied and remain unproven.

' Minister of Justice et al. v. Omar Ahmed Khadr, Court File No. 32147, Order of McLachlin C.J. dated December

19, 2007. [Tab 87]
? Exhibit ‘C’ to Cross-Examination of William Johnston, A.B. Vol. II, p. 309.

001137
(ES411787.D0C;1}






