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Exhibit "L", Respondent's Fresh Evidence Record, SCC 32147, January 25, 2005395‘ :
Exhibit L: Memorandum for Alberto R. Gonzales, Counsel to the President, August 1, 2002

=0

o

S. Treaty Doc. No. 100-20, at 15-16. Treatment or punishment mast therefore risc to the
levd of sction that U.S. courts have found to be in violation of the U.S. Constitution in
arder to constitute crued, inhoman, or degrading treatment or punishment. That which
fails to rise to this level must fail, a fortiori, to constitute torture vnder Section 2340.”

? The vagneness of “crued, inhorram and degrading trestment” esahles the term to bave a far-omging reach.
Article 3 of the Envopein Convention on Homan Rights sinailarly probibies sach trestpent. The Europeara
Court of Baman Rights has consrued this phrase broadly, cven asscssing whother soch treatment bas
occured firom the subjective stand point of the victim. See Memorzudon from James C. Ha, Atlomey-
Advisor w Joba C. Yoo, Depusy Assistant Attorney General, Re: Possible Interprenmions of Comason
Article 3 of the 1949 Geneva Convention Relative ta the Treatment of Prisoners of War (Feb. 1, 2002)
(finding that Furopean Court of Hamaa Right's constructon of inheanan or degrading treatment *is broad
coough W argoably fatid even standard ULS. haw enfarcament interrogation techuiqoes, which cndesvorto
break down a detainee’s “momd resisance’ tn suswering questions.”).
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Exhibit "L", Respondent's Fresh Evidence Record, SCC 32147, January 25, 200{3‘9‘%.

Exhibit L: Memorandum for Alberto R. Gonzales, Counsel to the President, August 1, 2002
The Senate did not give itx advice and cousent to the Canvention until the first
B ! ! -« [ - Ilﬁ ’ - m « ] - w B l i i » I I-
jomed the Reagan administration in intarproting tarture as only resching extreme acts.
To eunsure that the Conventicn's veach remained limited, the Bush admimistration
submitted the following understanding

*

The United States understands that, in order to coastituts tavture, an act .
nmust be specifically intended to inflict severe physical or mental pain or
sufferiug and that mental pain or suffering refers to prolonged meatal pain
caused by or resulting from (1) the intentional fnfliction or threatensd
infliction of severe physical pain or suffering; (2) admiuistration or
application, or threatened adwministration or application, of mind altering
substances or other procedures calculated to distupt profoundly the seases.
or the personahity; (3) the threst of imminent death; or (4) the threat that
apother person will immminently be subjected to death, severe physical pain
or suffering, or the administraion or application of mind-altering
substances or other procedures calculated to disrapt profoundly the senses
or personality.

S. Exec. Rep. No. 101-30, at 36. This understanding accomplished twa things. First, it
ensured that the term “intentionalty™ would be understood as requiring specific jmtent.
Second, it added foru and substance to the atherwise amorphous concept of meiral pain ,
or suffaing. In 50 doing, this understanding ensured that mental torture would rise ta a N //
sevetity seen in the context of physical tortwre.  The Scnate ratified CAT with this o
understanding, and as is obvious fium the text, Congress codified this understanding ‘
almost verbatim in the criminal statate. !

To be surc, it might be thought significant that the Bush sdministration’s lenguage
it bad altcred the CAT wnderstanding tn response to crificism that the Reagan
administration"s original formulation had riised the bar for the level of pain necessary for
the act of acts to constitute torture. See Convention Against Torture: Hearing Before the
Seaate Corum. On Farcign Relations, 101st Cong. 9-10 (1990) (“1990 Hearing”)
(prepared statement of Hon Abraham D. Sofacr, Legal Adviser, Department of State).
While 1t is true that there are rhetorical differences between the understandings, both
administrations consistently emphasize the extraordinary or extreme acts required to
constitute tortare. Asg we have scen, the Bush anderstanding as codified in Section 2340
reaches only extreme acts. The Beagan understanding, Eke the Bush understinding,
ensured that “intentionally” would be understood es a specific intent requirement.

NWW“W@%&M’M&'M&MJ&M
ininamen md degrading treatment lngiage, i sppears o still have 3 rathey Emitless reach. Sew id.
(describing how tie Eighth Amendment ben on “craed 20d uwsrsual panishment® kas boen used by couns wa,
M&“Whmnﬂﬁmdmmthmmﬁcwﬂg exercise, and
recreational activities, quality of food, access w ble television, intermet, 30d brw Socaics.™)
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Exhibit "L", Respondent's Fresh Evidence Record,.SCC 32147, January 25, 20[)@5‘
Exhibit L: Memorandum for Alberto R. Gonzales, Counsel to the President, August 1, 2002

W@Waﬂm&ﬁs&aﬁmm@k&&ﬂﬂw“ﬁk&ﬁh&&mﬂd@&e&”
and that it be inflicted with specific intent, in operation these is Jittle difference between
requiring specific intent alone and requiring that the act be deliberate and calcufated. The
R&gm.mdasnnding’s also made express what is cbvicus from the plain text of CAT:
lorture is an edreme form of ruel and inhomzn jreatment. The Reagan administration's
understanding that the pain be “excruciating and agonizing” is in substance not different
from the Bush administration's proposal that the pain most be sévere.

) .MBashundc_xmdingdmplytook 8 rather abstract concept—excruciating and
agonizing mental pain—and gave it a2 more concrete form.  Exccutive -branch
representations made to the Senate support cur view that there was littde difference
Wm&mmaﬂmdﬁxgsmﬂm&wi’mﬁcdmﬁﬁmdmmp@a
mﬁax?g.mdymgbtmvemewmbymmptof“mdﬁngmd
excruciating” mental pam. Sec 1990 Hearing, at 10 (prepared statement of Hon.
Abrabum D. Sofacr, Legal Adviser, Department of State) Cno higher standard was
intended” by the Reagan administration mderstanding than was present in the
Convmnonot&c&xshmdusunding);idnﬂ—u{mofmwm
Aﬁquwmmvﬁm,wofm)mmmw
ovmmﬁsmcccpﬁbiedqnaﬂofﬂgxmﬁnﬂmwm'mmnlpain@mhzve
Wmmﬁmﬁngwmchdeﬁnawmmmnm&ngmmm
sufficient specificity - . . to protect innocent persons and mest constitotional due process
requirements.”) Ascording!y.wcbdievethztthcmdcﬁnitionssnbnﬁnedbyﬁn
ngmmdBushadmﬁﬁmﬁonshadmcmmoscinmofarﬁmkﬁnﬁalegﬂ
standard, namely, ensuring that the prohibition against torture reaches only the most
extreme acts. mﬁmatdy.whﬂhaﬂ:ekagmstandadmummb&ucvcaﬁghaisa
purcly academic question becanse the Bush understanding cleardy established a very high

Executive branch representations made to the Semata confinn that the Bush
admunistration maintained the vicw that torture encompassed only the most extreme acts.
Although the ratification record, ie, testimony, hearings, and the fike, is generally not
accorded great weight in fintetpreting treaties, mufhoritative statements made by
representatives of the Executive Branch arc sccorded the most interpretive value. See
Sofaer Memorandum, at 35-36. Hence, the testimony of tha executive branch witnesses
defining torture, in addition to the rescrvations, understandings and declarations that were
mbminedmtthmazbylthxemﬁvebnnch,:hwldmythzhighmmpmivc .
valuc of sy of the statements in the ratification record. At the Senate hearing on CAT,
mwmwmwmm@wd

- Justice, offered extensive testimony a< to the meaning of torture. Echoing the mnalysis
submitted by the Reagan administration, be testified tut “[tJorture is wsderstood to be
that barbaric cruclty which lies at the top of the pyramid of humnan rights misconduct.”
1930 Hearing, at 16 (prepared starement of Mark Richard). He further explained, “As
?ppﬁcdmﬁgdalmgmanzppmmbemcdmofmﬂmmcmapt
mvolves conduct, the mere mention of which sends chills down one’s spmel.)" Id.
Richard gave the following examples of canduct satisfying this standard: “the needle
under the fingemail, the applicarion of electrical shock to the genital area, the piercing of
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Exhibit "L", Respondent's Fresh Evidence Record, SCC 32147, January 25, 200d9¢’ :
Exhibit L: Memorandum for Alberto R. Gonzales, Counsel to the President, August 1, 2002

. 3

WAMIUNDy w&wmmmv}mmm V’UM“W ok v
ChﬁmumnamhfnmmmxAunsqhmmu&mdusqu&u79G%mmxmoﬂ1md“mmhmk
Professar of Law, Universicy of Mimacsots, o bebalf of the Center for Victns of Torture, the Minneseta
Lawyers Iieraational Anman Rights Comenities).
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Exhibit "L", Respondent's Fresh Evidence Record, SCC 32147, January 25, 2008/&/;L
Exhibit L: Memorandum for Alberto R. Gonzales, Counsel to the President, August 1, 2002

£ 50 Pt MUPWIS AGL O paysca) of menoag
&w&&mm&ahvcofmmnwnmmmmﬂdmmof&com "~ Id st 44
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